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Questions Presented. 


1. Does Article I, §10, cl. 3 of the Constitution of the 

United States (the Compact Clause) empower the Congress 
| to alter, amend or repeal its consent to the compact between 
| the States of New York and New Jersey creating the Port 
| of New York Authority and, if so, provide a valid legisla- 
_ tive purpose for a subpoena by Subcommittee No. 5 of the 
House Committee on the Judiciary demanding docu- 
| ments relating to the internal administration of the Port 
Authority? 


2. Was the subpoena issued by the Subcommittee, 
| demanding documents relating to the internal administra- 
tion of the Port Authority which the Governors of New 
York and New Jersey ordered Appellant not to produce, an 
' unconstitutional invasion of powers reserved to the States 
under the Tenth Amendment to the Constitution? 


3. Was the Subcommittee authorized by the House of 
| Representatives to investigate the internal administration 
of the Port Authority? 


4. Were the documents demanded by the Subcommittee 
ertinent to the subject of the investigation as stated by the 
Bubcommittes Chairman to Appellant? Were the purpose 
and scope of the investigation and the pertinency of the 
; documents demanded made sufficiently clear to Appellant 
to satisfy the due process clause of the Fifth Amendment 
| and the requirements of the Sixth Amendment to the Con- 
stitution? Did the subpoena issued by the Subcommittee, 
' by its unlimited scope and its demand for nonpertinent 
documents, constitute an unreasonable search under the 
' Fourth Amendment to the Constitution? 


| 5. Did Appellant willfully make default by failing to 
| produce documents relating to the internal administration 
| of the Port Authority, despite the fact that he acted in 
accordance with specific orders of the Commissioners of the 
Port Authority and the Governors of New York and New 
_ Jersey and despite the previously unadjudicated constitu- 
' tional objections on which he relied? 


6. Was Appellant’s refusal to produce documents 
i which would be privileged from production in judicial pro- 
ceedings an act of criminal contempt under 2 U.S. C. $192? 


7. Could Appellant properly be convicted of criminal 
| contempt if the Subcommittee’s subpoena called for both 
privileged and unprivileged and both pertinent and non- 
| pertinent documents or if the Subcommittee’s explanation 
of pertinency was adequate as to some documents but not 
as to others? 
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I.—The Paes Clause of the ene, on 
Which the Subcommittee’s Investigation 
Rests, Provides No Valid Legislative Purpose 
for the Investigation. 


A. The Compact Clause Assigns a Sharply 
Limited Function to the Congress; It Is 
Not a Grant of Power........-....c.s-csescene ea 


B. The Congress Has No Constitutional 
Power To Alter, Amend or Repeal Its Con- 
sent and Cannot Acquire That Power by 
Its Own Legislative Act 
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C. Even if the Congress Had Power To 
Amend or Repeal Its Consent, Its Power 
To Investigate for That Purpose Would 
Derive From the Compact Clause and Be 
Limited by the Scope of That Clause 


There Is Serious Doubt Whether the 
Bi-State Agreement Creating the Author- 
ity Was Even of a Character Requiring 
the Consent of the Congress.....-..-.-.---------- a 


The Court Below Stated No Valid Basis 
for Its Holding That the Compact Clause 
Provided a Valid Legislative Purpose for 
the Investigation .....--.----------ssc--csssersnsenst mn 


TI.—The Subcommittee’s Demand for Documents 
Relating to the Internal Administration of the 
Authority Was an Unconstitutional Encroach- 
ment Upon the Powers Reserved to the States 
Under the Tenth Amendment 


A. Congress Is Without Power To Control or 
Investigate the Internal Management of 
State Agencies —.-.--n-on-s-cn-recssecesseceneeee 


The Court Below Failed To Deal With the 
Real Issue Under the Tenth Amendment 
Balancing the Interests...........-...---------- = 
Other Misconceptions in the Opinion 


Jil—The House of Representatives Did Not 
Authorize the Subcommittee To Conduct the 
Kind of Investigation Attempted Here 


IV.—The Government Has Not Established Either 
That the Subpoenaed Documents Were Perti- 
nent or That Their Alleged Pertinency Was 
Adequately Explained by the Subcommittee to 
Appellant 
A. The Subpoenaed Files Were Not Perti- 

nent to the Stated Purpose of the Inves- 
Higgathor -neeennaennseecnssecneeeecnessenseeenecenasssnmanen = 
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. The court below erroneously stated the 
subject matter of the inquiry 
. The Government did not sustain the 
burden of proving the pertinency of 
the subpoenaed documents 
Congressionally Imposed Limitations 
Duties and Responsibilities Under the 
Compacts «Wu... ..n-nsecceeeeeersensnneeeeceneesene Ps 
Appellant Was Not Adequately Apprised 
of the Pertinency, if Any, of the Sub- 
poenaed Documents 
1. The statement of the subject under 
inquiry was not adequate 
2. The Subcommittee’s connective rea- 
soning was inadequate to establish the 
pertinency of the documents demanded 


V.—The Court Erred in Finding That Appellant 


A. Appellant Did Not Have Legal Author- 
ity To Produce the Subpoenaed Docu- 


In Declining To Produce Documents on 
the Basis of the Orders of the Governors, 
Appellant Did Not Willfully Make Default 


C. A Refusal To Produce Documents in Good 
Faith on the Basis of Serious Constitu- 
tional Objections Is Not Willful 


VL—tThe Offense Defined in 2 U. S. C. §192 Does 
Not Include Refusal To Produce Documents 
Which Would Be Privileged in a Court of Law 


VIl.—Appellant’s Conviction Must Be Reversed 
Unless the Subpoena Is Valid in Its Entirety.... 


ConcLusion 


vi 


Taste or Cases 


PAGE 
* Appeal of SEC, 226 F. 2d 501 (6th Cir. 1955) 87, 95 
® Ashton v. Cameron County Water Improvement Dist., 

298 U. S. 513 (1936) 21, 47, 48 


Boeing Airplane Co. v. Coggeshall, 108 App. D. C. 


106, 280 F. 2d 654 (1960) 
' *Bolling v. Sharpe, 347 U.S. 497 (1954) woe 38 

* Boske v. Comingore, 177 U. S. 459 (1900) 23, 86, 87 
© Bowers v. United States, 92 App. D. C. 79, 202 F. 2d 

447 (1953) 

| @Bowman Dairy Co. v. United States, 341 U. S. 214 
CRB) ech eee ements _. 24,98 
| @Brewster v. United States, 103 App. D. C. 147, 255 

F. 2d 899, cert. denied, 358 U. S. 842 (1958) 
Bush Terminal Co. v. City of New York, 152 Misc. 

144, 273 N. Y. Supp. 331 (Sup. Ct. N. ¥. Co. 1934), 

aff’d, 282 N. Y. 306, 26 N. E. 2d 269 (1940)........-. 


| ©Commissioner V. Shamberg’s Estate, 144 F. 2d 998 
(2d Cir. 1944), cert. denied, 323 U.S. 792 (1945) 
Commissioner v. Ten Eyck, 76 F. 2d 515 (2d Cir. 
L935) cennnesecneenceenneceeonsssescneecesnnsesenmenessneasencnserecensstecnnnnssne 
Continental Distilling Corp. v. Humphrey, 17 F. RB. D. 
237 (D. D. C. 1955) 
Cotting v. Kansas City Stock Yards Co., 183 U. S. 
79 (1901) 
County of Bergen v. Port of N.Y. Authority, 32 N. J. 
303, 160 A. 2d 811 (1960) 
*Coyle v. Smith, 221 U. S. 559 (1911) 


*Deutch v. United States, 367 U. S. 456 (1961) 
Diazie Wholesale Grocery, Inc, v. Martin, 278 Ky. 705, 
429 S. W. 2d 181 (1939), cert. denied, 308 U. S. 609 


* Cases or authorities chiefly relied upon are marked by asterisks. 


vii 


| Fields v. United States, 82 App. D. C. 354, 164 F. 2d 

| 97 (1947), cert. denied, 332 U. S. 851 (1948) 

* Fourteen Diamond Rings v. United States, 183 U.S. 
176 (1901) 

®FTC v. American Tobacco Co., 264 U. S. 298 (1924) 


* Gardner v. Anderson, 9 Fed. Cas. 1158 (No. 5220) 
(C. C. D. Md. 1876) 

- Gaynor v. Marohn, 268 N. Y. 417, 198 N. E. 13 (1935) 

' Gomillion v. Lightfoot, 364 U. S. 339 (1960) 

: Graves v. N.Y. ex rel. O’Keefe, 306 U. S. 466 (1939) 


“Hale v. Henkel, 201 U. S. 43 (1906) 

' Ham v. Maine-New Hampshire Interstate Bridge 

| Authority, 92 N. H. 268, 30 A. 2d. 1 (1943) 

Hergott v. Port of N. Y. Authority, 111 N. Y. L. J. 

i 9942, eol. 7 (June 10, 1944), aff’d, 269 App. Div. 
770, 55 N. Y. 8. 2d 580 (1st Dept. 1945) 

‘eHinderlider v. La Plata River Co., 304 U.S. 92 
(1938) 

i* Hopkins Fed. Sav. & Loan Ass’n v. Cleary, 296 U.S. 


315 (1935) 21, 47, 48 
| Howell v. Port of N. Y¥. Authority, 34 F. Supp. 797 
(D. N. J. 1940) 


In re Albert Lindley Lee Memorial Hospital, 209 
F, 2d 122 (2d Cir. 1953), cert. denied, 347 U.S. 960 
(1954) 

In re Comingore, 96 Fed. 552 (D. Ky. 1899), aff'd 

sub nom. Boske v. Comingore, 177 U. S. 459 (1900) 

In re Valecia Condensed Milk Co., 240 Fed. 310 
(7th Cir. 1917) 


James v. Dravo Contracting Co., 302 U. S. 134 (1937) 


* Kaiser Aluminum & Chemical Corp. v. United States, 
157 F. Supp. 939 (Ct. Cl. 1958) 
Knowles v. United States, 108 App. D. C. 148, 280 
F, 2d 696 (1960).....---.sn-scneeccsevesenesnnennecnsenrsenesnneeneeemeeee Es 
Korematsu v. United States, 323 U. S. 214 (1944)... 


Licavoli v. United States, No. 15764, D. C. Cir., Feb. 


eee 


Louisiana v. Mississippi, 202 U.S. 1 (1906)......-.-...- 
Louisiana v. Texas, 176 U.S. 1 (1900) 
Louisville els Co. v. United one 242 U. S. 


409 (1917) ... 


Marmor v. Port of Y. Y. “Authority, 203 “Mise. “568, 
116 N. Y.S. 24177 (Sup. Ct. Kings Co. 1952)... 
McGrain v. Daugherty, 273 U. S. 135 (1927) rs 
McMann v. SEC, 87 F. 2d 377 (2d Cir.), cert. denied, 
301 U. S. 684 (1937) 
Metcalf & Eddy v. Mitchell, 269 U.S. 514 (1926)_...... 
* Morey v. Doud, 354 U. S. 457 (1957) 
*Myers v. United States, 272 U. S. 52 (1926) 


New Mexico v. Colorado, 267 U.S. 30 (1925) 
New York Indians v. United States, 170 U. S. 1 (1898) 
New York v. United States, 326 U. 8. 572 (1946) 
North Carolina v. Tennessee, 235 U. S. 1 (1914) 
*0’Connor v. United States, 99 App. D. C. 373, 
240 F. 2d 404 (1956) 
Oklahoma Operating Co. v. Love, 252 U.S. 331 (1920) 


Pauling v. Eastland, 109 App. D. C. 342, 288 F. 2d 
126, cert. denied, 364 U. S. 900 (1960) 

People ex rel. Bridge Authority v. Davis, 277 N. Y. 
292, 14 N. EB. 2d 74 (1938)... e eastiateass 

Petty v. Tennessee-Missourt Bridge Comm’ n, 359 

" U.S. 275 (1959) 

Poole v. Fleeger, 11 Pet. 185 (1837) 

Port of N.Y. Authority v. Linde Paper Co., 205 Mise. 
110, 127 N. ¥. S. 2d 155 (N. ¥. Munic. Ct. 1953)... 
Port of N. Y. Authority v. Weehawken Tp., 27 N. J. 
Super. 328, 99 A. 2d 377 (Super. Ct. 1953), rev’d 
on other grounds, 14 N. J. 570, 103 A. 2d 603 
(1954) 

*Quinn v. United States, 349 U. S. 155 (1955) 


Rao v. Port of N. Y. Authority, 122 F. Supp. 595 
(BE. D. N. Y. 1954), aff'd, 222 F. 2d 362 (2d Cir. 
1955) 

Rhode Island v. Massachusetts, 12 Pet. 657 (1838) 


ix 
PAGE 
Roberts Tobacco Co. v. Department of Revenue, 322 
Mich. 519, 34 N. W. 2d 54 (1948) 


* Sacher v. United States, 356 U. S. 576 (1958) 62, 64 
Sawyer v. Dollar, 89 App. D. C. 38, 190 F. 2d 623 
(1951), vacated as moot, 344 U. S. 806 (1952) 
Schwegmann Bros. v. Calvert Distillers Corp., 341 
U. S. 384 (1951) 
Sinclair v. United States, 279 U. 8. 263 (1929) 
South Carolina Pub. Serv. Authority v. New York 
Casualty Co., 74 F. Supp. 831 (E. D. 8. C. 1947) 


Townsend v. United States, 68 App. D. ©. 223, 
95 F. 2d 352, cert. denied, 303 U. S. 664 (1938)........ 


*United States ex rel. Touhy v. Ragen, 340 U. S. 

462 (1951) 
United States v. Bekins, 304 U.S. 27 (1938)..........---- _ 47, 48 
United States v. Joint Traffic Ass’n, 171 U. S. 505 
(4898) 
United States v. Kamin, 135 F. Supp. 382 (D. Mass. 
1955) 
United States v. Kamin, 136 F. Supp. 791 (D. Mass. 
1956) 

*United States v. Keeney, 111 F. Supp. 233 (D. D. C. 
1953), rev’d on other grounds, 94 App. D. C. 
366, 218 F. 2d 843 (1954) 

*United States v. Murdock, 290 U. S. 389 (1933) 

*United States v. Owlett, 15 F. Supp. 736 (M. D. 


*United States v. Patterson, 92 App. D. C. 222, 
206 F. 2d 433 (1953) 
United States v. Procter & Gamble Co., 25 F. BR. D. 
485 (D. N. J. 1960) 
United States v. Railroad Co., 17 Wall. 322 (1873)... 
*United States v. Rumely, 345 U. S. 41 (1953).............. 


*Virginia v. Tennessee, 148 U. S. 503 (1893) 21, 37, 39, 
40, 41, 43 


Washington v. Oregon, 211 U.S. 127 (1908) 34 
*Watkins v. United States, 354 U. S. 178 (1957)... 23, 25, 56, 
62, 65, 67, 75 


x 


Western Union Telegraph Co. v. Kansas, 216 U.S.1 
(1910) -2--n-nen-a-o-a--soeescececscensn=w-eewsensecerecscenenevansosesesenenees 
Whalen v. Wagner, 4 N. Y. 2d 575, 152 N. E. 2d 54 
(1859) fe ee ER Pt 
Wharton v. Wise, 153 U.S. 155 "(1894) peascmeati sd 
Wilkinson v. United States, 365 U. S. 399 (1961)___. 
| Wolkstein v. Port of N. Y. Authority, 178 F. Supp. 
209 (D. N. J. 1959) 


' Zacher v. United States, 227 F. 2d 219 (8th Cir. 1955) 


Oruer AUTHORITIES 


' Conference Report, Statement of the Managers on 
the Part of the House, H. R. Rer. No. 2234, 85th 
Cong., 2d Sess. 4 (1958) ..--------------s--esseesseeeermee Sie 


Hearings on H. R. J. Res. 375 Before Subcommittee 

| No. 5 of the House Committee on the Judiciary, 
82d Cong., 2d Sess. 10-11, 98 (1952) (Ward & Paul, 
Official Reporters). ---—-------eenenesceeneeceseeeee caccee 


| Report of the Temporary State Commission on 
Coordination of State Activities, Lec. Doc. No. 55 
(1954), Lee. Doc. No. 46 (1956) -..----.------a--n-ee 


i*9. Rep. No. 1367, 85th Cong., 2d Sess. 2, 18-19 (1958) 


2 Farzanp, Tae Recorps or THE FepeRaL CoNVENTION 
ON 1767; BE O26 T1OTL) ci cricsrecteconrtceceerericenlerneneine 


Frankfurter & Landis, The Compact Clause of the 
Constitution—A Study In Interstate Adjustments, 
84 Yare L. J. 685, 695 (1925).......--e-c-cceceeeneseeseneseene 


"Leach, The Federal Government and Interstate Com- 
pacts, 29 Forpaam L. Rav. 421 (1960)... “ 


*Leace & Sua, Tae ADMINISTRATION OF INTERSTATE 
Compacts 22 (1959) 


| Move Cove or Evmence rule 228 (1942)... 


Rogers, Constitutional Law: The Papers of the 
Executive Branch, 44 A. B. A. J. 941, 942 (1958) 


xi 
| Unconstitutional Conditions, 73 Hazv. L. Rav. 1595, 
1609 (1960) 
Uxirorm Buz or Evmence 34 (1953) aoe 
°8 Wicmore, Evmence 805 (McNaughton rev. 1961) 


1 Wrxovensy, Tae Consrrrurionan Law oF THE 
Unrrep Srares §172 (2d ed. 1929)......... 


| (2rvoeewarn & Waenpect, Tae Lrrersrare Compacr 
Sovce 1925, at 5, 34, 39-40 (1951)____._______..3, 40, 41 


Untrep Srates Srarures 


U. 8. Consrrrution, 

Article I, §9, cl. 6... 

Article I, §10, cl. 1..... 

Article I, $10, ch. 2 enee--neecnnaanesneeneneece cence . 32 
Article I, §10, cl. 3.-..-..-— dep ae a cccstce: WOOO 
Article TI, §2, Ch. Quceccn a CU 
Article IV, $8, Ch. Ln a---ccscenenenesnnseceneenceneben pest Oe 
Fourth Amendment — ~~ ...............-.---19, 23, 84 
Fifth Amendment ——.- _-------19, 38, 82 
Sixth Amendment ...........---———-— 19, 82 


Tenth Amendment ............— ...--18, 20, 21, 24, 28, 29, 46, 
48, 51, 52, 56, 85 

Legislative Reorganization Act of 1946, 60 Stat. 812,. 
826-27 (1946) 9, 22, 56, 58 


Securities Act of 1933 §17, as amended, 68 Stat. 686 - 
(1954), 15 U. S. C. §77q (1958) 


Bev. Srar. §161 (1875), 5 U. S. C. §22 (1952)... 
4, Stat, 708 (189) enemy 
TARE 156 ASOT ee ee er 


xii 
PAGE 
30 Stat. 1151 (1899), 33 U. S.C. §§401, 403 (1958) —.. 32, 65 


34 Stat. 84 (1906), 33 U. S. C. §491 (1958)______._ 32, 65 
ho Bea GE (1901S nee ee sie ae 

BO Stat JESS: (AO OY an ede ees 

52 Stat. 942 (1938), 2 U.S. C. §192 (1958)..1, 92, 93, 95, 97 
52 Stat. 942 (1938), 2 U. S. C. §193 (1958) 

43 UB C8230 (1908) access 


28 U. S. C. §1291 (1958) 

HB. J. Res. 375, 82d Cong., 2d Sess. (1952)._.__. 

H. RB. Bes. 27, 86th Cong., 1st Sess. (1959) 58, 60, 61 
EL RB. Res. 530, 86th Cong., 2d Sess. (1960)....9, 58, 59, 60, 61 


New York SraTrvres 


N. Y. Consr. art. IV, §1..--—-—----n-n nnn aanannnnnnnnene 86 
N. Y. Sess. Laws 1925, ch. 1-........----— 6 


N. Y. Sess. Laws 1927, ch. 700, §§1, 2, 3, as amended, 
N. Y. Sess. Laws 1956, ch. 215, §2.-.--_-_-_--._ 5, 86 


N. Y. Sess. Laws 1929, ch. 648 

N. Y. Sess. Laws 1930, ch. 419. _-------------seenseeeee 
N. Y. Sess. Laws 1930, ch. 422, $4 ..-------0---—---= se 
N. Y. Sess. Laws 1930, ch. 422 $6.....__--____---- 
N. Y. Sess. Laws 1931, ch. 48, as amended, N. Y. 


N. Y. Sess. Laws 1946, ch. 1002-_-______ ee 


New Jezsey Starures 


N. J. Consr. art. V, §1.........---- 
Laws of New Jersey 1925, J. B. No. 1... 


PAGE 
‘Laws of New Jersey 1930, ch. 244. ...--—-----—----- 4 


N. J. S. 24:84A-27 (Supp. 1960) 95 
N. J. Bay. Sar. 32:1-142 (1937) 47 
N. J. Rzv. Sar. 32:2-3, -6, -7, -9 (1937 J anveeeoae——--—_-0, 86, 87 
N. J. Bev. Svar. 32:2-31 (Sapp. 1950) 6 
| New Jersey Senate Con. Res. No. 5 (1940)... 
‘New J ersey Assembly Res., May 18, 1953... 
New Jersey Senate Res. No. 7 (1960) 


MiscELLANEOUS 


34 Cone. Grose 439, 440, 441 (1857)— 
' 100 Cone. Rec. 6621-23 (1954) 

105 Cone. Rec. 1207-08 (1959). 
' 106 Cone. Rzc. 11593-94 (1960) 


106 Coxe. Rzo. 17283 (1960)..... 

106 Cons. Rzc. 17288 (1960) 

106 Coxe. Rec. 17289-93 (1960) 

106 Coxe. Bec. 17313, 17316, 17319 (1960) ——...— 


Jurisdictional Statement. 

Appellant was charged by information, filed in the 
United States District Court for the District of Columbia, 
with a violation of 52 Stat. 942 (1938), 2 U.S. C. §192 (1958) 
(JA 1-2), by refusing to produce some of the papers 
called for by a subpoena issued by Subcommittee No. 5 
(the Subcommittee) of the Committee on the Judiciary of 
the United’ States House of Representatives. Appellant 
waived indictment by a grand jury and filed a plea of not 
guilty (JA 3). Appellant was tried before Judge Luther 
W. Youngdahl, without a jury, and convicted (JA 340-41). 
The District Court had jurisdiction under 18 U. S. C. §8231 
(1958). This Court has appellate jurisdiction under 28 
U.S. C. §1291 (1958). 


Statement of the Case. 

This is an appeal from a judgment convicting Appel- 
lant of criminal contempt of Congress under 2 U. S. C. § 192. 
Appellant is chief administrative officer of the Port of New 
York Authority (the Authority). He is a career public 
servant. He has been employed by the Authority for thirty- 
four years, rising from assistant in the legal department 
to the position of Executive Director which he has held for 
the last nineteen years (JA 9). The Authority is a body 
corporate and politic created in 1921 by a compact between 
the States of New York and New Jersey to which Congress 
consented (JA 114-26). This is the first time that any offi- 
cial, state or federal, has been cited for contempt of Con- 
gress for refusal to produce documents of a governmental 
agency. 

Appellant was fined and sentenced (with stay pend- 
mg appeal) for partial noncompliance with a subpoena 
duces tecum issued by the Subcommittee (JA 172-73, 
216, 340-41). The subpoena, by which the Subcommittee 
sought to inquire into the organization, activities, internal 
administration and decisional and policy formation proc- 
esses of the Authority, summoned Appellant to appear 
and testify and demanded production of virtually all files 
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and records of the Authority for a 14% year period (JA 
87, 39, 172-74). 

Before issuance of the subpoena, Appellant voluntarily 
‘furnished the Subcommittee with voluminons records of the 
' Authority. He also appeared and offered to answer any 
pertinent questions the Subcommittee might choose to ask. 

However, in obedience to written instructions from the 
Governors of New York and New Jersey and the Board of 
' Commissioners of the Authority, he declined to produce 
subordinate staff reports, day-to-day working papers, 
| office memoranda, confidential communications to and from 
the Governors and other internal file material. (JA 33-34, 
36, 199-200, 215, 270-78) 

Before giving Appellant these instructions, the two 
' Governors had requested adjournment of the return date 
of the subpoena and an opportunity to confer with the 
' Judiciary Committee on the propriety of what they con- 
: gidered a ‘‘novel intrusion by the Federal Government into 
areas reserved by the Constitution to our respective 
States.”? That request was peremptorily denied. (JA 274, 

276, 279-81) 
The Attorneys General of New York and New Jersey 
' pleaded with the Subcommittee to afford the Governors a 
hearing before ruling Appellant in default. The Subcom- 
mittee refused. (JA 218-19, 222) 

Appellant asked for an opportunity to seek further 
instructions from the Governors. The Subcommittee 
refused. (JA 200) 

Counsel for the Authority urged that the Subcommittee, 
before precipitating this federal-state conflict, determine 
the adequacy for its stated purposes of the offered testi- 
mony of Appellant and other Authority personnel and the 
voluminous documents already produced. The Subcom- 
mittee refused. (JA 240-41) 

Rejecting all efforts by Appellant to satisfy the stated 
objective of the investigation without defying the orders 
of the Governors, the Subcommittee declared Appellant in 
default after allowing him five minutes to consult with 
counsel (JA 212, 216). 
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The facts basic to decision of the legal issues presented 
by this appeal relate to the nature of the Authority as an 
| agency of the States of New York and New Jersey and to 
| the sweeping nature of the Subcommittee’s attempt to 
| investigate the internal administration and affairs of that 

agency. 


A. Nature of the Authority. 


The Authority was created by the legislatures of New 
York and New Jersey for the purpose of acting as “‘an 
| instrumentality or agency of the two States’? to develop 
' and coordinate the terminal and transportation and other 
facilities of commerce of the port of New York (Deft. ex. A, 
pp. 7-22, 27-60). As an attack on common major problems 
i through a joint state agency, it was an innovation in the 
| solution of problems between states and has served as a 
prototype for many subsequent interstate compacts.® 

The need for such a bi-state agency arose from the fact 
that the port of New York, although commercially and 
| geographically a unit, lies within the jurisdiction of two 
: States. As the port grew, the independent development of 

port facilities by the two States led to increasing conges- 
: tion, wasteful duplication and litigation. It became clear 
that the solution to the complex problem of economic and 
efficient utilization of the port required that ruinous con- 
troversy and competition between the two States be 
replaced by cooperation. (JA 11-14) 

Extensive negotiations commenced in 1917 finally 
resulted, in 1921, in an agreement between the two States 
establishing the Authority as their joint agency to deal with 
the problems of the port (JA 13).** It was submitted to 
Congress by the States and was consented to by Congress 
by a joint resolution approved by the President on August 
23, 1921.*** The joint resolution contained a proviso that 


* ZOIMERMANN & WENDELL, THE InTERSTATE Compact SINCE 
1925, at 5 (1951). 

** The 1921 agreement took the form of an amendment to an 
1834 boundary agreement between New York and New. Jersey 
(Deft. ex. A, pp. 1-6) consented to by Congress (4 Stat. 708 (1834) ). 
eee 49 Stat. 174 (1921). 
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“nothing therein contained shall be construed as 
impairing or in any manner affecting any right or 
jurisdiction of the United States in and over the 
region which forms the subject of said agreement.” 
Tt also stated that ‘‘the right to alter, amend, or repeal 
this resolution is hereby expressly reserved.’’ 
In 1922, pursuant to Arts. 6 and 10 of the 1921 Compact, 
a “Comprehensive Plan’? for the development by the 
Authority of port facilities was adopted by concurrent legis- 
lation of the two States (JA 126-34). Congress consented to 
the Comprehensive Plan by a Joint Resolution approved by 
the President on July 1, 1922.° The joint resolution 
contained the same proviso and reservation, referred to 
above, as had been included in the joint resolution con- 
senting to the 1921 Compact, and in addition a proviso to 
the effect that no bridges, tunnels or other structures should 
be built across, under or in any of the waters of the United 
States, and no change made in the navigable condition of 
any of such waters, without approval of the plans therefor 
by the Chief of Engineers and the Secretary of War. 
The Compact Provisions. 

The 1921 agreement (JA 114-26) was a pledge by the two 
States of ‘‘faithful cooperation in the future planning and 
development of the port of New York’? (Art. 1). It estab- 
lished a Port District consisting roughly of the area in both 
States within a 25 mile radius of the Statue of Liberty (Art. 
2). It provided that the Authority should consist of six 
Commissioners, three from each State (later increased by 
legislation of the States to twelve, six from each State®*), 
whose qualifications, terms, and method of appointment and 
removal should be determined by State law (Art. 4). The 
Commissioners constitute a Board with authority to adopt 
by-laws for the management of the Authority (Art. 5). No 
action of the Authority is effective unless concurred in by 


* 42 Stat. 22 (1922). 


**N. Y. Sess. Laws 1930, ch. 419; Laws of New Jersey 1930, 
ch. 244. 
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at least three Commissioners from each State (Arts. 4 and 
16 as amended). 

The Authority is authorized to purchase, construct, 
lease and operate terminal and transportation facilities and 
make charges for their use, to borrow money and issue 
bonds secured by mortgages on its property (Art. 6), to 
make studies and plans for the development and improve- 
ment of the terminal and transportation facilities of the 
District (Arts. 11 and 12) and to petition and appear before 
courts and other public bodies in matters affecting the com- 
merce of the port (Art. 13). 

The Authority may be given additional powers and 
duties, and the boundaries of the Port District may be 
changed, ‘‘by the action of the legislature of either State 
concurred in by the legislature of the other’’ (Arts. 2 and 
7). The Authority is required to make an annual report to 
the legislatures of both States setting forth in detail its 
operations and transactions (Art. 7). 


State Supervision and Control. 

The Commissioners of each State are appointed by the 
Governor of the State with the advice and consent of the 
State Senate and take the State oath of office. They serve 
without compensation and are removable in New York 
by the Governor and in New Jersey by the State Senate. 
(JA 15) 

The official actions of the Authority are recorded in the 
minutes of the Commissioners’ meetings. The actions of 
the Authority become effective only if not vetoed by either 
Governor within ten days after the transmission to him of 
the minutes.* Vetoes of Authority action may not be over- 
ridden by the State legislatures. Vetoes are infrequent 
due to the close liaison maintained by the Authority with 
the Governors and their representatives to ascertain their 
views in advance. The Commissioners appoint the Author- 
ity’s principal administrative officers, including Appellant, 


*N. Y. Sess. Laws 1927, ch. 700, as amended, N. Y. Sess. Laws 
1956, ch. 215; N. J. Rev. Srar. 32 :2-6, -9 (1937). 
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on a yearly basis. These officers and their staff carry out 
the day-to-day operations of the Authority. (JA 10, 15-17, 
286-87) 

The powers, duties and responsibilities of the Authority 
are derived from and controlled by the two States. Legis- 
lation governing the operations and policies of the Author- 
ity has been enacted by the States in 35 of the 40 years 
of the Authority’s existence. There have been more than 
125 such legislative acts (Deft. exs. A, B, JA 18-20). None 
of this State legislation has ever been submitted to Congress 
for its consent, nor has Congress ever requested or sug- 
gested such submission. 

State legislation is required for every project under- 
taken by the Authority and has determined every major 
facet of its operations (JA 18). For example, identical 
legislation enacted by both States in 1931 determined the 
fiscal policies of the Authority by directing that it pool the 
surplus revenues from all its facilities into a single fund 
(Deft. ex. A, pp. 224-29). 

The chief fiscal officer of each State is authorized by 
legislation to audit the Authority’s books and records.* 
The Authority is also subject to investigation by the legis- 
latures of the States and their investigatory agencies 
(JA 20-22). In 1925 New York and New Jersey Commis- 
sions investigated the relationship between the Authority 
and Port District municipalities.** In 1940 a New Jersey 
Senate Commission investigated toll charges on the Author- 
ity’s bridges and tunnels.*** In 1953 a New Jersey Assem- 
bly Commission investigated the circumstances surround- 
ing the construction of the third tube to the Lincoln Tun- 
nel.**** In 1960 New Jersey began an investigation, still 
in progress, of the financial structure and operations of the 
Anuthority.***** In addition, the Authority was inves- 


* JA 20;N. Y. Sess. Laws 1929, ch. 648; N. J. Rev. Srat. 32 :2-31 
(Supp. 1950). 
**N. Y. Sess. Laws 1925, ch. 1; Laws of New Jersey 1925, 
J. BR. No. 1. 
©e* New Jersey Senate Con. Res. No. 5 (1940). 
eee New Jersey Assembly Res., May 18, 1953. 
eeeee New Jersey Senate Res. No. 7 (1960). 
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tigated during the period 1952 through 1956 by the New 
York Temporary Commission on Coordination of State 
Activities. 

The Authority’s Operations. 

The Authority operates twenty-one terminal and trans- 
portation facilities, including the George Washington 
Bridge, the Holland and Lincoln Tunnels, three bridges 
connecting New Jersey and Staten Island, the New York 
International, LaGuardia, Newark and Teterboro Airports, 
six marine terminals, a bus terminal, two union motor truck 
terminals, a union railroad freight terminal and a heliport 
(Govt. ex. 10, p. v). 

All Authority projects are financed by the issuance of 
its revenue bonds, sold to the public and pledging no credit 
other than that of the Authority jtself. The Authority con- 
struets, acquires and maintains its facilities without charge 
to the general taxpayer. Approximately one billion dollars 
principal amount of such bonds have been issued by the 
Authority. At the end of 1959 the Authority had outstand- 
ing funded debt aggregating $574,809,000 with maturities 
ranging to the year 1989 (Deft. ex. 2, p. 7 0). 


B. Nature and Background of the Investigation. 


The investigation sought by the Subcommittee is ‘‘a 
full inquiry into the activities and operations of the Author- 
ity’? covering practically every aspect and detail of the 
Authority’s administration of its affairs over a 14% year 
period. The Subcommittee is not seeking the facts as toa 
particular subject or in a particular area; it wishes to roam 
generally through the files and papers of the Authority to 
find what it may find. According to statements of Govern- 
ment counsel, it is entitled to examine the salary of each of 
the 5,000 employees of the Authority and whether he uses & 
pencil. (Tr. p. 23) 

‘As mentioned by the court below the ‘‘spark which set 
off this inquiry’’ was ostensibly the issuance by the Author- 


®N. Y. Sess. Laws 1946, ch. 1002; Beport of the Temporary 
State Commission on Coordination of State Activities, Lea. Doc. 
No. 55 (1954), Lea. Doc. No. 46 (1956). 
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ity of a preliminary report that its initial studies as to the 
most suitable location for an additional airport in the 
New York metropolitan area pointed to Morris County, 
New Jersey (JA 289). The Authority has no power 
to establish an airport in Morris County or elsewhere 
without specific authorization from the legislatures of both 
States, as anyone could have ascertained by inquiry to the 
Attorney General of either New Jersey or New York. 
Nevertheless, members of the New Jersey Congressional 
delegation elected to urge upon the House Judiciary Com- 
mittee that it investigate the Authority (JA 108). The 
investigation which was thus ‘‘sparked’’ by a proposed 
airport site never even touched on the subject except for 
passing reference to the known fact that the Authority 
was studying the matter (Govt. ex. 9, pp. 1326, 1330, 1339- 
37). The matter was, however, investigated by the New 
Jersey Senate (JA 20). 

Eight years earlier, in 1952, a subcommittee of the 
House Judiciary Committee had conducted two days of 
hearings on a resolution purporting to repeal the consent 
of Congress to the Port Authority Compact. The resolu- 
tion was opposed by the Governors and all living former 
Governors of both States (Deft. ex. K). Congressman 
Celler, then as now Chairman of the investigating Subcom- 
mittee, ruled that it was ‘‘questionable whether this Com- 
mittee would have jurisdiction’? to investigate the 
Authority.* No report or recommendations resulted. 


Events Leading to the Subpoena. 

In March 1960, Chairman Celler directed the staff of 
the Judiciary Committee ‘‘to make a study of the activities 
and operations of the authority under the 1921 and 1922 
compacts, including a review of the scope of the authority’s 
major operations”? (JA 108). By letter dated March 11, 
1960 Chairman Celler informed Appellant of the proposed 
study and requested that certain categories of documents 
be made available (JA 137). Appellant advised the Board 
of Commissioners of this letter and sent it to the two Gov- 
ernors (JA 23). 


© Hearings on H. R. J. Res. 375 Before Subcommittee No. 5 of 
the House Committee on the Judiciary, 82d Cong., 2d Sess. 98 
(1952) (Ward & Paul, Official Reporters). 
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On March 15, 1960 Subcommittee investigators appeared 
at the Authority’s offices. They informed Authority offi- 
cials that ‘‘they wanted basically to just sit down with our 
files, and then they would tell us what they wanted’? (JA 24). 
Numerous documents were made available to the inves- 
tigators, but day-to-day working papers and other materials 
relating to internal administration were excluded pending 
a decision by the Commissioners after consultation with 
the Governors (JA 138-39). 

On March 18, 1960 the Board of Commissioners sent a 
letter to the Governors requesting their views. The letter 
stated in substance that the Commissioners had always 
cooperated with responsible governmental audits or inves- 
tigations applicable to the Authority, but that in this 
instance the scope and manner of what seemed to be a fish- 
ing expedition, with no defined purpose or limitation, 
appeared to raise grave questions of constitutional prin- 
ciple. The Commissioners did not wish, by unauthorized 
compliance, to compromise the right of the Governors to 
object to the investigation. (JA 260-68) 

Following this letter, Appellant and other Authority 
officials discussed the matter repeatedly with the Governors, 
the offices of the State Attorneys General and other State 
officers. In all, some thirty or forty officials of both States 
considered the matter. The Governors, Commissioners, 
Appellant and all other State officials concerned took the 
position that it would be a grave mistake for the States 
to permit a general investigation into the internal files of 
the Authority. (JA 26-27) 

On May 17, 1960, Chairman Celler introduced House 
Resolution 530 giving the Judiciary Committee investigative 
and subpoena powers with respect to interstate compacts.* 
This resolution was adopted by the House on June 1, 1960. 
No quorum call was taken and no vote recorded on the 
adoption of this resolution.** 


* Under the Legislative Reorganization Act of 1946, which dis- 
tributed functions among Congressional committees, the House 
Judiciary Committee was assigned jurisdiction of ‘‘Interstate com- 
pacts generally”’. This was one of nineteen general areas assigned 
to the Committee. 60 Stat. 826-27 (1946). 

** 106 Cona. Rec. 11593-94 (1960). 
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On June 8, 1960, Chairman Celler wrote Appellant a 
letter in which, for the first time, he stated the alleged 
purpose of the investigation (JA 140-42). After quoting 
from the Compact Clause of the Constitution (Art. I, §10, 
cl. 3) and referring to the Judiciary Committee’s juris- 
diction over ‘‘certain types of interstate compacts,”’ the 
letter stated (JA 140): 


‘The purpose of the inquiry is to determine 
whether pending or other legislation is necessary in 
respect to the interstate compacts creating the Port 
of New York Authority. For that reason the sub- 
committee will inquire into the organization, struc- 
ture, and activities of the Port of New York Authority 
to ascertain (1) whether or not it has exceeded the 
scope of its activities as contemplated by Congress 
in approving the interstate compacts of 1921 and 
1922; and (3) the extent to which the authority is 


carrying out its duties and responsibilities under 
these interstate compacts.’’ 
The letter then listed the categories of documents requested, 
these being the same as those listed in the subpoena served 


on Appellant seven days later. 

By letter dated June 10, 1960, Appellant replied to 
Chairman Celler’s letter, objecting that the documents 
not already made available to the Subcommittee could not 
aid it in its stated legislative purpose. He stated (JA 142- 
43): 

“¢,., It is respectfully submitted that how the States 
of New York and New Jersey fashion the structure 
of their bistate agency and how it organizes its 
internal administration cannot assist the committee 
in ascertaining whether or not the port authority 
has proceeded beyond its legal powers or carried out 
its duties and responsibilities.’’ 
He then catalogued the many documents that had been 
made available to the Subcommittee, mentioning that in 
addition the Subcommittee had obtained access to the files 
of various New York banks on Port Authority matters 
and had interviewed and solicited derogatory comments 
from former Authority employees, bidders on Authority 
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contracts and adversaries of the Authority in public con- 
troversies. He pointed out that a grave matter of con- 
stitutional principle was involved and urged that the 
Subcommittee exercise forbearance in the interest of 
maintaining the effectiveness of the interstate compact 
technique (JA 143-50). 

By letter dated June 13, 1960, Chairman Celler renewed 
his demand for the internal file papers, stating that the 
considerations set forth in Appellant’s June 10 letter had 
been ‘‘anticipated and discussed at length’? (JA 151). 
Appellant immediately forwarded this letter to the two 
Governors (JA 29). 


The Subpoena. 

On June 15, 1960, Appellant was served with the 
subpoena duces tecum here in issue, bearing a return date 
of June 29, 1960. Identical subpoenas were served, on 
the same day, on Mr. §. Sloan Colt, Chairman of the 
Authority’s Board of Commissioners and on Mr. Joseph G. 
Carty, Secretary of the Authority (JA 154-56, 162-64, 
172-74). 

The subpoenas called for the following: 

6¢(1) All by-laws, organization manuals, rules and 
regulations ; 

‘¢(2) Annual financial reports, internal financial 
reports, including budgetary analyses, post-closing 
trial balances, and internal audits; and management 
and financial reports prepared by outside consultants ; 

“(3) All agenda and minutes of meetings of the 
board of commissioners and of its committees ; 
reports to the commissioners by members of the execu- 
tive staff; 7 

“¢(4) All communications in the files of the Port of 
New York Authority and in the files of any of its officers 
or employees including correspondence, interoffice and 
other memoranda and reports relating to: 

“(a) the negotiation, execution and performance 
of construction contracts; negotiation, execution and 
performance of insurance. contracts, policies and 
arrangements; and negotiation, execution and per- 
formance of public relations contracts, policies and 
arrangements ; 
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“((b) the acquisition, transfer and leasing of real 
estate; 

“€(¢) the negotiation and issuance of revenue 
bonds; 

‘¢(@) the policies of the Authority with respect 
to the development of rail transportation.”’ 

These subpoenas reach into the files of every department 
of the Authority. Although not every scrap of paper in 
the Authority’s files is called for in specific terms, any 
serious attempt to comply would require examination of 
every file the Authority has and as a practical matter would 
leave the Authority no choice but to make all its files avail- 
able. Subcommittee investigators regard even a consult- 
ant’s report on the operation of the Authority’s employee 
cafeteria as within the scope of the papers demanded. 
(JA 36-37, 39, 40, 232, 236) 

The subpoenas, as served, contained no limitation as to 
the period for which documents were to be produced. By 
letters dated June 17, 1960, Chairman Celler advised that 
the Subcommittee would consider ‘‘production on June 29, 


1960 of all documents designated in the subpoenas dating 
from January 1, 1946 to June 15, 1960 to be in full compli- 
ance with the subpoena’? (JA 156, 164, 174). 


The Action of the Governors. 

On June 23, 1960, a meeting of the two Governors, the 
two State Attorneys General, the Commissioners, Appel- 
lant, General Counsel of the Authority, and others was 
held in Governor Rockefeller’s office (JA 29). At this 
meeting, telegrams were prepared and sent on the same 
day by Governor Rockefeller and Governor Meyner to all 
members of the full Judiciary Committee requesting an 
adjournment of the return date of the subpoena and 

«¢| | | an opportunity at a mutually convenient date 
to meet with the Judiciary Committee to present for 
your consideration the deep concern of our respective 
States over the grave questions of constitutional 
principle arising from Subcommittee 5 subpoena of 
internal memoranda, worksheets and other docu- 
ments of our local port agency, the Port of New York 
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Authority. Most serious questions of constitutional 
propriety are at stake, involving upon our parts the 
fundamental sovereignty of the States. I believe 
these issues of constitutional principle are so impor- 
tant that they should be the subject of thoughtful 
discussion and consideration between the Members 
of the Judiciary Committee and the Chief Executives 
of the two States.’? (JA 279, 280) 


On the following day, Chairman Celler by telegram to 
the two Governors, rejected their request for an adjourn- 
ment of the subpoena return date and an opportunity to 
meet with the Committee (JA 281). On June 25, 1960, 

| @overnor Rockefeller sent a letter to Board Chairman Colt, 
a New York Commissioner, stating in part (JA 187-188) : 


‘¢.  The subpoena at issue appeared to us and our 
legal advisors to constitute a novel intrusion by the 
Federal Government into areas reserved by the Con- 
stitution to our respective States and to constitute 
a precedent which could subject various agencies of 
State government throughout the Nation to be 
similarly answerable to Federal authority. As the 
responsible chief executives of our States, we could 
not allow such action involving a State agency to 
proceed without our having an opportunity to present 
our objections. 


“The chairman of the Judiciary Committee has 
refused our request for a meeting and has refused 
to adjourn the date for the return of the subpoena 
to permit us to present our objections. Accordingly, 
in order to insure that these basic issues may be pre- 
sented and decided in an orderly way and with full 
opportunity for the States to present their views on 
these crucial questions, I am instructing the New 
York members of the Port of New York Authority 
to direct you, Mr. Tobin and Mr. Carty, when you 
appear before the subcommittee on June 29, to 
renew our request for an adjournment of the return 
date of the subpoena to permit the Governors of the 
respective States to present their States’ views to 
the committee. Failing the grant of this request, 
due regard for the important questions of constitu- 
tional propriety and legality presented and the neces- 
sity to have these questions determined by the 
appropriate tribunal constrains me to instruct the 
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New York members of the Port of New York Author- 
ity to direct you, Mr. Tobin and Mr. Carty not to 
produce the internal memorandums, worksheets, day- 
to-day correspondence and other materials now 
requested by the subpoena.’’ 


Governor Meyner sent an identical letter to the Board Vice- 
Chairman, a New Jersey Commissioner (JA 189-91). 
At a meeting on June 27, 1960, the Board adopted the 
following resolution (JA 278): 
‘‘Resolved: That the Chairman, the Executive 
Director and the Secretary be, and they hereby are 
directed, upon their appearance before Subcommittee 
No. 5 of the House Judiciary Committee in Washing- 
ton, on June 29, to be guided by the instructions of 
the governors set forth in the foregoing [June 25, 
1960] letter.’’ 
These minutes were forwarded to the Governors and not 
vetoed by them and thereby became a final and official action 
of the Authority (JA 33). 


The June 29, 1960 Hearing. 

The Subcommittee met on June 29, 1960 to receive the 
return of the subpoenas. Appellant and Messrs. Colt and 
Carty appeared, accompanied by the Attorneys General of 
the two States, members of the Port Authority legal staff 
and Mr. Colt’s personal attorney. As the hearing was set 
for a day on which Governors Rockefeller and Meyner had 
to be in attendance at the National Governors’ Conference, 
neither of them could be present (JA 219). 

At the hearing Chairman Celler explained the purpose 
of the investigation in substantially the same terms used in 
his June 8, 1960 letter to Appellant (JA 112-13) : 

“<The purpose of the investigation is to ascertain 
conformance or non-conformance of the Port of New 
York Authority with the congressionally imposed 
limitations on its powers and the extent and adequacy 
with which the authority is carrying out its duties and 
responsibilities under the congressionally approved 
compacts in order to determine whether Congress 
should legislate ‘to alter, amend, or repeal,’ its 
resolutions of approval.’’ 


15 


- Chairman Celler also made some remarks about the amount 
of the Authority’s revenues, the value of its assets, and the 
importance of its operations from the viewpoints of inter- 
gtate commerce, the economic life of the country, operation 
of federal agencies responsible for national defense, 
navigable waters, railway and highway traffic, and ‘‘Federal 
interests of many and various kinds’’. In addition, he 
mentioned that certain complaints and allegations had come 
to the attention of the Subcommittee from unidentified 
sources “‘concerning various of the port authority’s activi- 
ties and operations,”’ giving a8 examples complaints or 
allegations that the tolls on certain Authority facilities were 
too high, that Authority activities discriminated against 
certain forms of transportation, that the Authority had let 
certain service and construction contracts without competi- 
tive bidding and that ‘‘the overall operations of the port 
authority have at no time been subjected to a comprehensive, 
independent audit by any governmental agency.”’ (JA 107- 
08, 112-13) 

Appellant produced approximately seven packing cases 
of documents and offered to ‘‘answer any questions which 
the committee may choose to ask’’ relating to the stated pur- 
pose of the investigation (JA 33-34, 36, 199). The material 
produced included, for the 14%4-year period covered, all 
minutes of the meetings of the Board of Commissioners 
and its committees, all Authority by-laws, organization 
manuals, rules and regulations and annual financial 
reports. The Board minutes produced, constituting the 
sum total of the official actions of the Authority during 
the 1414-year period, included staff recommendations to 
the Board and contained, among other things, the reports 
of outside independent auditors, the Authority’s annual 
budgets, a delineation of all construction contracts, insur- 
ance contracts, and contracts with consultants, identifica- 
tion of all acquisition, transfer, and leasing of real estate, 
copies of the form of each bond authorized to be issued 
by the Authority and the details of each transaction involv- 
ing the offering and sale of bonds and a statement of the 
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policies of the Authority with respect to the development 
of rail transportation. (JA 143-46) 

However, Appellant and the other witnesses, acting in 
obedience to the instructions of the Governors in their 
letters dated June 25, 1960, and to the June 27, 1960 reso- 
lution of the Board, and objecting to the pertinency of the 
documents demanded, did not produce internal memo- 
randa, worksheets, day-to-day correspondence and other 
documents relating exclusively to the internal administra- 
tion of the Authority (JA 187-91). These voluminous file 
papers include such items as the following (JA 36-44): 

(a) confidential reports from Appellant to the 
Board expressing personal opinions on various mat- 
ters; 

(b) correspondence, memoranda and reports on 
conversations with and views expressed by the Gov- 
ernors and their liaison officers ; 

(c) investigation reports of the Authority’s police 
department on the character and reputation of busi- 
rete and persons with whom the Authority has 

ealt; 


(d) notes, memoranda, and drafts setting out ten- 
tative views of staff members on problems under con- 
sideration ; 

(e) memoranda and opinions from General Coun- 
sel and other attorneys; 

(f) confidential information from outside sources 
on businesses and persons with whom the Authority 
has dealt; 

(g) reports of outside consultants retained to ren- 
der a critical appraisal of the Authority’s operations 
and to recommend improvements; 

(h) information on real estate in which the Author- 
ity may be interested; 

(i) comments and criticisms by one Authority 
department on the operations of other departments 
or personnel; 

(j) salary forecasts, forecasts as to the probable 
results of union negotiations, budget analyses and 
internal audits. 


Chairman Celler ruled that each of the witnesses was 
in default and then, for the first time and as “‘a matter of 
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-grace’’, permitted the Attorneys General of the States and 
the General Counsel of the Authority to make statements, 
(JA 216-17). They pleaded with the Subcommittee to afford 
the Governors an opportunity to be heard before ruling the 
witnesses in default. They pointed out the confidential 
nature of many of the documents demanded and the serious 
effect of the demand on the internal administrative affairs 
of the States and on the use of interstate compacts by states. 
They objected that the documents were not pertinent to the 
Subcommittee’s stated purpose and expressed the belief 
that with reasonable effort on both sides the matter could be 
satisfactorily adjusted. They urged that the Subcommit- 
tee, in the interest of preserving the balance of the federal 
system, avoid precipitating a clash of federal and state 
sovereignties. (JA 218-31, 238-41) Their pleas were of no 
avail; the Chairman ruled that “the judgment of default 
must stand and will not be deferred’’ (JA 222). 


Proceedings Following the June 29, 1960 Hearing. 

On the same day, June 29, 1960, the Subcommittee 
recommended to the Judiciary Committee that Appellant 
and Messrs. Colt and Carty be cited by the House for con- 
tempt. On the following day, June 30, the Judiciary Com- 
mittee, two members dissenting, voted to adopt the Sub- 
committee’s recommendation. (JA 93-94) On August 23, 
1960, the House, adopting the recommendation of the Judi- 
ciary Committee, voted that each of the three witnesses be 
cited for contempt.® The Department of Justice initiated 
contempt proceedings against Appellant by filing the 
information in the court below on November 25, 1960 
(JA 1-2). 

Despite the pendency of the criminal action against 
Appellant, the Subcommittee resumed its investigation of 
the Authority by holding hearings in New York City from 
November 28 through December 2, 1960. Appellant was 
recalled as a witness under the subpoena pursuant to which 
he had appeared before the Subcommittee on June 29. A 
request by the General Counsel of the Authority that the 


© 106 Cono. Rec. 17313, 17316, 17319 (1960). 
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hearings be postponed until the disposition of the criminal 
action was denied by Chairman Celler (Govt. ex. 9, pp. 
140-47). Chairman Celler stated several times at these 
hearings that the subject under investigation was the same 
as that for which the internal file papers had been demanded 
as formulated by the Chairman in his June 8, 1960 letter 
and his statement at the June 29, 1960 hearing (Govt. ex. 
9, pp. 126-31, 246-47, 750-51). The full transcript of these 
hearings, offered in evidence by the Government and 
included in the record on appeal, will enable this Court 
to judge whether the questions asked or evidence adduced 
had any bearing on that subject. 

Appellant was tried before Judge Luther W. Youngdahl, 
sitting without a jury, from January 9 to January 17, 1961. 
On June 15, 1961 the court, expressing regret that ‘‘differ- 
ences between two members of our governmental family 
should have ripened into litigation such as this’’, found 
Appellant guilty of criminal contempt as charged (JA 
330-31, 340-41). 


Statement of Points. 


The points on which Appellant intends to rely are as 
follows: 


1. The court erred in holding that Congress has power 
to alter, amend or repeal its consent given under the 
Compact Clause, in holding that such power provides a 
valid legislative purpose for investigation of the Author- 
ity’s internal administration and in upholding a discrim- 
inatory legislative purpose violative of due process and 
of Article I, §9, cl. 6 of the Constitution. 


2. The court erred in holding that the Subcommittee’s 
demand for documents relating to the internal adminis- 
tration of the Authority did not contravene the Tenth 
Amendment to the Constitution and in holding that the 
objection of special gubernatorial privilege was not raised 
before the Subcommittee. 


3. The court erred in holding that the House of Rep- 
resentatives authorized the Subcommittee to investigate 
the internal administration of the Authority. 
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4. The court erred in holding that the subpoenaed 
| documents were pertinent to the stated subject of inquiry, 
. that the subject of inquiry was broader than the subject 
stated by the Subcommittee and that the subject of inquiry 
: and the alleged pertinency of the documents were explained 
to Appellant with sufficient clarity to satisfy the require- 
: ments of the Fifth and Sixth Amendments to the Consti- 
tution and in failing to hold that the subpoena violated 
the Fourth Amendment. 


5. The court erred in holding that Appellant was 
' guilty of willful default in failing to produce subpoenaed 
’ documents pursuant to the directions of the Commissioners 
: of the Authority and the Governors and in reliance in 
good faith on unresolved constitutional objections to the 
validity of the subpoena. 


6. The court erred in holding that Appellant was 
| guilty of criminal contempt in failing to produce documents 
: which would be privileged in judicial proceedings. 


7. Since the subpoena demanded documents that were 
privileged and nonpertinent and documents as to which 
| pertinency was not made clear to Appellant, Appellant’s 
noncompliance was not an act of criminal contempt even 
if the subpoena be regarded as also demanding some 
unprivileged and pertinent documents and some as to 
which pertinency was made clear. The court below erred 
i in not considering this point and in holding that all of the 
i documents were unprivileged and pertinent. 


Summary of Argument. 
Te 


The Subcommittee’s attempted investigation of the 
' internal administration of the Authority has no valid 
legislative purpose. 

The Subcommittee’s stated legislative purpose—to 
| determine whether Congress should alter, amend or repeal 
: its consent to the Port Authority Compact under the 


Compact Clause of the Constitation—is not a valid basis 
for the investigation. 

The Compact Clause requires Congressional consent but 
contains no grant of power to Congress and is not the source 
of state power to enter into compacts. That power is an 
attribute of sovereignty and was enjoyed by the states 
before the Constitution and reserved to them by the Tenth 
Amendment, subject to the single condition precedent that 
the consent of Congress be obtained. Hinderlider v. La 
Plata River Co., 304 U. S. 92 (1938). Congressional con- 
sent to the Port Authority Compact did not make the 
Authority a federal agency. It has been held an agency 
of the States in every one of the numerous cases on the 
subject. 

Congress has no constitutional power to amend or 
repeal a consent once given. Both the Senate and the 
Attorney General of the United States have formally so 
concluded. No such power is expressly conferred, and every 
practical consideration precludes implying it. Upsetting 
solemn agreements as to boundaries or agreements such as 
the Port Authority Compact, on the basis of which hundreds 
of millions of dollars have been invested and hundreds of 
millions of dollars of bonds have been sold to the public, 
would result in chaos. This could not have been intended. 

Even if the power to amend or repeal consent existed, 
an investigation under the Compact Clause would have to 
be limited to Compact Clause purposes. Investigation of a 
bi-state agency would therefore have to be confined to those 
aspects which distinguish it from a single-state agency. It 
could not be used as a basis for discriminatory exercise of 
enumerated regulatory powers against just one port devel- 
opment agency without violating the due process clause 
and also the constitutional prohibition against legislative 
preference to ports of one state over those of another. 

It is far from clear that Congressional consent was even 
required for the Port Authority Compact. Under the test 
laid down by the Supreme Court the only compacts which 
require such consent are those tending to the increase of 
political power in the states which may encroach upon the 
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just supremacy of the United States. Virginia v. Tennessee, 
| 148 U. S. 503 (1893). Many other non-political compacts 
: have been put into effect without Congressional consent and 
i im every case where litigation has resulted the compact has 
been held valid. 


II. 


The Subcommittee’s demand that Appellant produce 
internal documents which the Governors of New York and 
New Jersey had ordered him not to produce was an 
unconstitutional infringement of powers reserved to the 
' States under the Tenth Amendment. Even if Congress has 
power to amend or repeal its consent, and even if its inves- 
' tigative power for that purpose encompasses all the 
i enumerated powers of Congress, a demand for production 
| of documents relating to the Authority’s internal adminis- 
| trative processes is inconsistent with the Tenth Amendment. 
Congress cannot constitutionally supersede the states in 
control of the internal management of their agencies. 
' Ashton v. Cameron County Water Improvement Dist., 
298 U. S. 513 (1936); Hopkins Fed. Sav. & Loan Ass’n v. 
Cleary, 296 U. S. 315 (1935). 

A state legislature cannot investigate the internal 
administration of a federal agency even though the agency’s 
activities affect important state interests. United States v. 
Owlett, 15 F. Supp. 736 (M. D. Pa. 1936). The rule works 
both ways. 

Even if, as the court below held, the validity of the Sub- 
» ecommittee’s investigation is to be determined by balancing 
the need of Congress against the detriment to the States, 
the investigation cannot be justified. The need of Congress 
to be informed is fully satisfied by access to documents 
showing actual decisions made, policies formed and acts 
done. Intruding into the thinking, decisional and policy- 
formation processes of the Authority serves no legislative 
purpose, stated or arguable. Such intrusion would seriously 
impede the free exchange of ideas, and receipt of informa- 
tion from confidential sources, necessary to agency function- 
ing. It would also seriously inhibit resort to the interstate 
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compact device which has proved enormously useful in the 
solution of common state problems. 


II. 


The investigation attempted by the Subcommittee went 
far beyond the jurisdiction conferred upon the Judiciary 
Committee by the House. The jurisdiction of the J udiciary 
Committee, as provided in the Legislative Reorganization 
Act of 1946, included simply ‘‘interstate compacts 
generally”. Later resolutions of the House, giving the 
Committee subpoena powers for investigations of 
enumerated matters coming within its jurisdiction did not 
enlarge the Committee’s jurisdiction. 

‘When the Act and the subsequent House resolutions 
were passed, there had never in Congressional history been 
an investigation of the internal administration of a state 
compact agency. There is nothing in the Act, in the reso- 
lutions, or in the legislative history of either to indicate any 
intention of authorizing the Committee to exercise the power 
sought to be exercised by the Subcommittee here. 

At most, the Committee’s authorized subpoena power 
did not go beyond requiring documents showing actual 
operations and activities (which Appellant voluntarily 
produced) as distinguished from documents showing 
deliberative, policy-forming and decision-making processes. 

At best, the authorization to the Subcommittee was far 
too vague to support this investigation under the principles 
applied in Brewster v. United States, 103 App. D. C. 147, 
255 F. 2d 899, cert. denied, 358 U. S. 842 (1958). 


Iv. 


The documents demanded were not pertinent to the 
stated subject matter of the inquiry. Pertinency in no way 
appeared on the face of the subpoena, and at the trial the 
Government did not prove they were pertinent. 

The Subcommittee stated the subject of inquiry as relat- 
ing to conformance by the Authority with Congressionally 
imposed limitations on its powers and with its duties and 
responsibilities under the Compacts. The only Congres- 
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‘ sionally imposed limitation was one requiring federal 
approval of plans for bridges and tunnels. Files relating 
to internal administration could not be pertinent to that. 

All ‘‘duties and responsibilities’? of the Authority 
under the compact are State-created and subject to 
| exclusive control by State legislative action. The Author- 
ity’s internal files are not pertinent to a determination 
whether these duties and responsibilities have been carried 
out. They involve only such matters as submission of 
reports and plans for port development to the State legis- 
latures, obtaining State or municipal consent for certain 
actions and election of officers. 

A point-by-point analysis of the Subcommittee *s explana- 
tion to Appellant of the purpose and scope of the investiga- 
tion, and the pertinency of the documents demanded, shows 
. that the explanation fell far short of the ‘‘undisputable 
clarity’? which has been held prerequisite to a conviction 
for criminal contempt. Watkins v. United States, 354 U. 8. 
178 (1957). 

The investigation, being of unlimited scope and depth 
and without specific purpose, constitutes an unreasonable 
’ search in violation of the Fourth Amendment of the Con- 
stitution. 


Vv. 


| Appellant did not willfully default. He was deprived of 
lawful custody and legal authority to produce the documents 
' by the orders of the Governors. United States ex rel. Touhy 
| v. Ragen, 340 U.S. 462 (1951) ; Boske v. Comingore,177 U.S. 
| 459 (1900). The Governors’ orders were authorized by 
State law. Even if they had not been, Appellant’s belief 
that they deprived him of legal authority to produce the 
; documents negates willful default. There is no willful 
. default unless a witness disobeys a command with which 
he believes himself able to comply. 
Appellant produced many documents, offered to testify 
freely, and explained meticulously the reasons why he 
: lacked lawful authority to comply further. Moreover, his 
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course of action was dictated by constitutional considera- 
tions of a fundamental character which the court below 
regarded as never having been resolved by the Supreme 
Court. Cf. United States v. Murdock, 290 U. S. 389 (1933). 

Tf such action were held to constitute criminal contempt, 
jt would deprive the states of the only practical way to 
resist unwarranted inroads on their sovereignty. It would 
take the decision in such matters out of the hands of the 
chief executive of the state and place it in the hands of 
subordinates, for the Governor would be unable to raise the 
state’s constitutional objections to the disclosure of confi- 
dential documents unless he could persuade the subordinates 
to withhold them at the risk of criminal prosecution. So 
to apply the statute would violate the Tenth Amendment. 


VI. 


Subject only to two exceptions not applicable here, the 
criminal offense defined by the statute under which Appel- 
lant was convicted does not include refusal to produce 
documents which would be privileged in a court of law. 


This is apparent on the face of the statute and made even 
more clear by its legislative history and applicable judicial 
decisions. Many of the documents demanded of Appellant 
would be privileged under the privilege for documents relat- 
ing to internal management and functions of government 
agencies. 


Vii. 


The subpoena called for numerous documents which 
were privileged, and none of the documents were pertinent 
to the stated subject of inquiry. Certainly their pertinency 
was not made clear to Appellant. Even if some of the docn- 
ments were properly demanded, Appellant was not guilty 
of criminal contempt. A witness cannot be convicted of 
contempt for failure to produce documents demanded by @ 
subpoena which is part good and part bad. Bowman Dairy 
Co. v. United States, 341 U. S. 214 (1951) ; United States v. 
Patterson, 92 App. D. C. 222, 206 F. 2d 433 (1953). 
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ARGUMENT. 


I. 
The Compact Clause of the Constitution, on Which 
the Subcommittee’s Investigation Rests, Provides No 
Valid Legislative Purpose for the Investigation. 


The basic constitutional question presented by this 
appeal goes to the very roots of American federalism. A 
Congressional committee is attempting an investigation of 
unlimited scope and depth into the confidential work papers 
and internal administrative processes of a purely state 
agency. It seeks to force Appellant to produce vast 
quantities of records and papers of that agency in direct 
violation of the orders of the Governors of the two States 
which created that agency. This is the first instance of any 
such Congressional action in the history of our country. 

It is axiomatic that any Congressional investigation 
must be related to a valid legislative purpose. Any question 
asked and any document demanded must meet the test of 
pertinency to legislation which Congress could constitu- 
tionally enact. Watkins v. United States, 354 U. S. 178, 
196-201 (1957). 

Before proceeding to demonstrate that the Subcom- 
mittee’s demands here do not meet that test, it may be 
helpful to the Court to clear away any misconception as to 
the juristic character of the Authority. As a bi-state 
administrative unit, it is just as truly an agency of state 
sovereignty as if it were the creature of a single state. The 
underlying facts which make the Authority an integral part 
of the State governments of New York and New Jersey have 
already been set out in the Statement of the Case; only the 
adjudicated legal status of the Authority as an arm of 
State administration need be added here. 

The court below fell into serious error—serious because 
it clouded all the court’s other conclusions—when it viewed 
the Authority as a ‘‘hybrid’’ and as “‘sui generis’’ because 
it is a state agency created with the consent of Congress 
(JA 318). The Authority has been held to be a state 


agency by every court, federal or state, that has ever con- 
sidered the question for any purpose. In so holding the 
courts have rejected the same arguments made here for 
treating the Authority otherwise. 

On the express ground that the Authority is a “political 
subdivision” of the two States within the meaning of the 
federal income tax statutes, the interest on its bonds was 
held exempt from federal tax despite the argument in the 
Government brief (pp. 14-15) that the reserved power to 
alter, amend or repeal the consent negated the Authority’s 
exclusively state character. Commissioner v. Shamberg’s 
Estate, 144 F. 2d 998 (2d Cir. 1944), cert. denied, 323 U. S. 
792 (1945).* Asa unit of State government, the Authority 
is immune from suit in federal and state courts absent 
State consent,** and is exempt from municipal real estate 
taxation and from the operation of local ordinances.°**® 
Restrictions imposed on private persons by State laws are 
inapplicable to it.**** 


* The court stressed the fact that the Authority was fully 
owned by the two States and had been delegated the right to 
exercise part of the sovereign power of the State. The court gave 
short shrift to the suggestion that the Authority was any less 2 
sovereign state agency because of having been created by two states 
rather than one (144 F. 2d at p. 1006). 


© Rao v. Port of N. ¥. Authority, 122 F. Supp. 595 (E. D.N. Y. 
1954), aff’d 222 F. 2d 362 (2d Cir. 1955); Wolkstein v. Port of 
WV. ¥. Authority, 178 F. Supp. 209, 218, 214 (D. N. J. 1959) ; 
Howell v. Port of N.Y. Authority, 34 F. Supp. 797 (D. N. J. 1940) ; 
Marmor v. Port of N. Y. Authority, 203 Mise. 568, 116 N. Y. 8. 
2a 177 (Sup. Ct. Kings Co. 1952). This immunity from suit has 
been waived by legislation of both States (Deft. ex. B., pp. 18-19). 

©e* Bush Terminal Co. v. City of New York, 152 Mise. 144, 273 
N. Y. Supp. 331 (Sup. Ct. N. ¥. Co. 1984), aff’d, 282 N. Y. 306, 26 
N. E. 2d 269 (1940); cf. People ex rel. Bridge Authority v. 
Davis, 277 N. Y. 292, 14 N. B. 2d 74 (1938) ; Port of N. Y. Author- 
ity v. Weehawken Tp., 27 N. J. Super. 328, 99 A. 24 377 (Super. 
Ct. 1953), rev’d on other grounds, 14 N. J. 570, 103 A. 2d 603 
(1954). 
eeee Port of N. Y. Authority v. Linde Paper Co., 205 Misc. 
110, 127 N. ¥. S. 2d 155 (N. Y. Munic. Ct. 1953). Among 
the many other cases which have recognized the Authority 
as a state instrumentality are: Graves v. WV. Y. ex rel. O'Keefe, 
306 U. S. 466, 484 (1939); Commissioner v. Ten Eyck, 76 
F, 24 515, 518 (2d Cir. 1935) ; South Carolina Pub. Serv. Authority 
v. New York Casualty Co., 74 F. Supp. 831, 838 (E. D. S. C. 1947) ; 
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Tt was in the face of this massive judicial authority, 
and without citing a single case to the contrary, that the 
court below called the Authority a ‘‘hybrid’’, apparently 
regarding it as partly a federal agency merely because 
Congress consented to its creation by the two States. That 
Congressional consent to such agencies does not ‘‘national- 
ize’? them is so well established that it is textbook law. 
Two of the leading text writers on interstate compacts 
dispose of the suggestion with the terse but categorical 
statement: 

“,,, they are no more a part of the federal adminis- 


trative organization than any ordinary department 
of a state government.’’* 


Professor Leach also published a commentary on the 
present case which carefully analyzed the fallacies and 
the serious practical consequences of the Subcommittee’s 
position.** 

It is in the light of the established status of the Authority 
as an agency of State government that the question of 
valid legislative purpose must be approached in this case. 
The Subcommittee stated that its legislative purpose was 
to determine whether Congress should alter, amend, or 
repeal its resolutions of consent to the Port Authority 


County of Bergen v. Port of N. Y. Authority, 32 N. J. 303, 306, 
160 A. 2d 811, 812 (1960); Whalen v. Wagner, 4 N. Y. 2d 575, 
583, 584, 152 N. E. 2d 54, 57, 58 (1958); Gaynor v. Marohn, 268 
N. Y. 417, 198 N. E. 13 (1935) ; Hergott v. Port of N. Y. Authority, 
111 N. Y. L. J. 2242, col. 7 (June 10, 1944), aff’d, 269 App. Div. 
770, 55 N. Y. S. 2d 580 (1st Dept. 1945). 


*Leace & Suac, THe ADMINISTRATION oF InrERSTATE Com- 
pacts 22 (1959). There are a few compact agencies which might 
properly be viewed as ‘‘hybrid’’. These are not bi-state but multi- 
state-federal compacts, joined in by the Federal Government as a 
continuously participating compact party. The Federal Govern- 
ment, however, has had no part in the creation, maintenance or 
operation of the Authority beyond granting its consent to the 
original Compact. Far from making the Authority a ‘‘repository 
of?’ or ‘‘charged with’’ federal interests as found by the court 
below, the Congressional consent resolutions to the Port Authority 
Compact did the opposite. By express provisos, they avoided con- 
ferring any federal rights or jurisdiction on the Authority 
(JA 125-26, 134). 

*® Leach, The Federal Government and Interstate Compacts, 29 
Forpiam L. Rev. 421 (1960). 
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Compact enacted pursuant to the Compact Clause of the 
Constitution. The Court below found that any legislation 
emanating from this investigation would be pursuant to 
the reservation by Congress of the right to alter, amend 
or repeal its resolutions of consent and not pursuant to any 
enumerated power of Congress (JA 313). The stated 
legislative purpose is not a valid one for this investigation. 


A. The Compact Clause Assigns a Sharply Limited 
Function to the Congress; It Is Not a Grant of Power. 
Article I, §10, cl. 3 of the Constitution is in part as 
follows: 
‘“‘No State shall, without the Consent of Congress, 
. enter into any Agreement or Compact with 
another State, .. .”’ 

It is apparent on the face of the Clause that it gives 
the Congress a single function—that of consent. Such con- 
sent may be given or refused, but once it has been given 
the role of the Congress is finished. The Clause does not 
purport to be a grant of power to the Congress, or to incor- 
porate powers granted to the Congress elsewhere in the 
Constitution, or to create rights on the part of the states. 
By its terms, it is simply a qualified prohibition of certain 
activities of the states. As a condition precedent to the 
validity of such activities, the Congress must consent; but 
power to consent does not imply power to command or to 
control. 

The Compact Clause is not the source of state power 
to enter into agreements or compacts with other states. 
That power is inherent in sovereignty, possessed by the 
states before the Constitution existed and reserved to them 
by the Tenth Amendment. This was made clear in Hinder- 
lider v. La Plata River Co., 304 U. S. 92 (1938), which 
rejected a challenge to the validity of a bi-state water 
apportionment compact as violating vested private rights. 
The Supreme Court of Colorado had held the compact 
unconstitutional because it embodied a compromise, rather 
than a judicial or quasi-judicial decision, of conflicting 
claims. Mr. Justice Brandeis, speaking for a nnanimous 
Court, pointed out that the compact method of resolving 
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disputes merely adapts to the Union the age-old treaty- 
making power of independent sovereign nations which 
was practiced by the states long before the adoption of the 
Constitution (304 U. S. at p. 104). He recalled that the 
Court a hundred years earlier, in Poole v. Fleeger, 11 Pet. 
185 (1837), had reaffirmed the compact power as one 
universally recognized in the law of nations and quoted the 
following from that case (id. at p. 106): 
“¢ It is a right equally belonging to the states of this 
Union; unless it has been surrendered under the Con- 
stitution of the United States. So far from there 
being any pretense of such a general surrender of 
the right, it is expressly recognized by the Constitu- 
tion and guarded in its exercise by a single limitation 
or restriction, requiring the consent of Congress.’ ”’ 
Mr. Justice Brandeis then concluded his discussion of the 
point with the following quotation from Rhode Island v. 
Massachusetts, 12 Pet. 657, 725 (1838): 

“Tf Congress consented, then the States were in 
this respect restored to their original inherent sover- 
eignty; such consent being the sole limitation 
imposed by the Constitution, when given, left the 
States as they were before, as held by this Court in 
Poole v. Fleeger, 11 Pet. 209...’ (id. at p. 107).* 

It is thus clear that Congressional consent neither cre- 
ates the compact agency nor endows it with any federal 
powers or jurisdiction. All its powers, attributes, and 
jurisdiction are derived from the states. The consent of 
Congress operates only to remove an impediment to the 
exercise by the states of a sovereign power antedating the 
Constitution and reserved to them by the Tenth Amend- 
ment. It does not provide the occasion for Congress to 
arrogate to itself additional powers or to exercise delegated 
powers against the compact agency in a manner or for a 
purpose not applicable to a single-state agency. 

The Congress has no power to require states to enter 
into a compact, or to continue a compact in force, or to 


* The limited scope and noncontroversial nature of the Clause 
is indicated by the fact that there is no record that the Clause was 
even debated before its adoption. 2 Farranp, THE REcoRDS OF THE 
FerperaL Convention or 1787, at 626 (1911). 
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assign to a compact agency particular duties or responsi- 
bilities; and its power to investigate must always be meas- 
ured by its power to legislate. While the Congress might be 
able to withhold consent to a compact, for any reason or for 
no reason, it clearly could not subpoena state files for the 
purpose of determining whether to consent. And even if 
the Congress could amend or repeal a consent previously 
given, it would no more have power to require production 
of state files in deciding whether to amend or repeal than 
it would in deciding whether to consent in the first place. 


B. The Congress Has No Constitutional Power To 
Alter, Amend or Repeal Its Consent and Cannot Acquire 
That Power by Its Own Legislative Act. 


Having given its consent to the Port Authority Compact 
the Congress has no power to alter, amend or repeal its 
consent. Without this power the Subcommittee’s stated 
legislative purpose for the investigation vanishes (JA 112- 
13). 

Authorization for Congressional amendment or repeal 
of a previously granted consent is conspicuously absent 
from the Compact Clause and is not to be found elsewhere 
in the Constitution. The Compact Clause provides that 
states may not ‘‘enter into’’ a compact without the consent 
of the Congress; it does not say they may not ‘‘enter into 
or remain a party to’’ the compact without such consent. 
By the terms of the Clause, consent is made only a condi- 
tion precedent to the validity of the compact. The power 
to amend or repeal by no means follows automatically from 
the power to consent; it is a distinct power which must find 
its own constitutional basis for existence. 

Certainly, Congressional consent, if revocable, would 
not be the ‘‘single limitation or restriction’’ on the sover- 
eign compact power of the states which the Supreme Court 
said it was in Hinderlider v. La Plata River Co., 304 U. S. 
92, 106 (1938). Nor would the states, after the consent, 
be left ‘‘as they were before’? and ‘‘restored to their 
original inherent sovereignty’’ (304 U. S. at p. 107). Their 
compacts would be continuously subject to ehange or nulli- 
fication and the consent itself illusory. 
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There is no basis for ascribing to the Founders an 
intention that consent to a compact should be revocable. 
Every practical consideration, as well as the language of 
the Compact Clause, points in the opposite direction. It 
was quite plainly ‘envisioned that states, acting in reliance 
on such consent, would enter into binding covenants of long 
duration and far-reaching effect.* Consent on a here-today- 
gone-tomorrow basis could hardly have been intended. 

Consider the consequences of an assumption that the 
Founders meant to prescribe an evanescent consent: A 
boundary compact divides a territorial area between two 
states. On the basis of that division, people vote, elect 
officials, pay taxes, build plants, build homes, establish 
citizenship and domicile and develop countless other ties 
and attachments. Then, Congress repeals its consent, or 
amends it to provide that it shall continue only if a large 
part of the territory assigned to State A is ceded to State 
B. Is it possible to imagine that the creators of the most 
orderly instrument of government in history could have 
intended any such disorderly result? 

It is equally difficult to ascribe to the Founders an 
intention that consent to a compact such as that creating 
the Authority should be revocable. The Authority has 
borrowed from the public and invested over a billion dollars 
in properties to which title is, in effect, held jointly by the 
two States through the Authority. At the end of 1959, 
the outstanding funded debt of the Authority secured solely 
by the revenues from those properties aggregated 
$574,809,000, with maturities ranging to the year 1989 
(Deft. ex. 2, p. 70). What would be the result if it were 
now held that the Authority could suddenly cease to exist 
by withdrawal of Congressional consent? Unless complete 
chaos is to be accepted as the answer to this question, the 
answer must be that somehow, some way, the Authority 
would simply have to go right on, consent or no consent. 


* The duration of most boundary agreements, for example, is in 
perpetuity. The Port Authority Compact likewise has no terminal 
date, being by amendment a part of the perpetual boundary agree- 
ment of 1834. 
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The Congressional function of consent differs basically 
from Congressional power to regulate. The power dele- 
gated to Congress ‘‘to regulate’’ interstate commerce, for 
example, is a continuing power. A regulation enacted under 
that power is only a guiding rule for future conduct and 
may of course be amended or repealed at any time. Louis- 
ville Bridge Co. v. United States, 242 U. S. 409 (1917). 
Consent to a compact is neither regulation nor by nature 
a continuing function. The consent function is not even a 
delegated power in the same sense as the regulatory func- 
tion, but rather a check or balance on the exercise of power 
residing elsewhere—in the states. 

The absence of power to amend or repeal a consent does 
not affect or limit any enumerated power of the Congress 
or its capacity to exercise that power. The Congress could 
not, by consent or otherwise, cede irrevocably any of the 
powers the Constitution vests in it. In the case of the Port 
Authority Compact, the Congress made this explicit and 
stated the obvious by attaching to its 1921 and 1922 reso- 
lutions of consent a proviso to the effect that nothing con- 
tained in the compact should be construed as ceding to the 
States any right or jurisdiction of the United States in and 
over the region involved. In its 1922 resolution of consent, 
the Congress incorporated an additional proviso making 
clear that the Congress was not by its consent exempting 
Authority bridges and tunnels from the existing statutory 
requirement of federal approval (JA 134).* 

The framers of the Constitution were quite capable of 
devising language coupling a consent function with a con- 
tinuing power of revision and control, where they felt it 
appropriate, as shown by the clause of the Constitution 
immediately preceding the Compact Clause. Article I, 
§10, cl. 2, provides: 

“‘No State shall, without the Consent of the 
Congress, lay any Imposts or Duties on Imports or 
Exports, except what may be absolutely necessary 
for executing its inspection Laws: and the net Pro- 
duce of all Duties and Imposts, laid by any State 


* 30 Stat. 1151 (1899), 33 U.S. C. §§401, 403 (1958) ; 34 Stat. 84 
(1906), 33 U. S. C. §491 (1958). 
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on Imports or Exports, shall be for the use of the 
Treasury of the United States; and all such Laws 
shall be subject to the Revision and Controul of the 
Congress.’? 


No such language appears in the Compact Clause. 

Since the adoption of the Constitution, the Congress 
has consented to more than 170 interstate compacts.* It 
has never amended or repealed such a consent or, before 
this case, conducted an investigation to determine whether 
it should attempt to do so. 

It is deeply significant that the Senate Judiciary Com- 
mittee officially concluded in 1958 that Congress has no 
power to amend or repeal consent to a compact, and its con- 
clusion was buttressed by a formal opinion of the Attorney 
General of the United States to that effect.** 

If, as asserted by Appellant and by the United States 
Senate and the Department of Justice, the Constitution does 
not give the Congress the power to amend or repeal con- 
sent to a compact, Congress cannot acquire that power by 
its own legislative act. It needs no argument that Congress 
cannot confer upon itself the constitutional power to legis- 
late. It cannot ‘‘reserve’’ power it never had. In the Con- 
ference Report on H. R. 7153, mentioned above, both the 
House and Senate conferees agreed that if the consent 
function did not itself give Congress the power to amend 
or repeal, reservation of that power in the act of consent 
would be a nullity.*** 


*106 Cong. Rec. 17289-93 (1960). 

**S. Rep. No. 1367, 85th Cong., 2d Sess. 2, 18-19 (1958). This 
Report related to H. R. 7153, providing for the consent of the 
Congress to a boundary compact between Oregon and Washington. 
The Report recommended deletion of a provision reserving the right 
to alter, amend or repeal the consent because of the conclusion of 
the Senate Judiciary Committee and the Department of Justice 
that such a reservation was beyond the power of Congress. 

e* After the Senate deleted the amend-or-repeal reservation from 
H. R. 7153, the bill went to a Conference Committee in which the 
Managers on the Part of the House were headed by Chairman 
Celler. The Conference Report reinstated the reservation but 
carefully stated the basis on which it did so: that if the Senate’s 
legal position was correct, the reservation would be of no effect and 
therefore harmless, whereas if the Senate were not correct, it would 
be wiser to leave the provision in ‘‘if for no other reason than the 
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The Compact Clause is not the only provision of the 
Constitution in which consent of one governmental unit is 
a concomitant or condition precedent to exercise of power 
by another. The power to make treaties and appoint major 
executive officers resides in the President, but in each case 
the consent of the Senate is required (Article I, §2, cl. 2). 
The power to admit new states is delegated to the Con- 
gress, but if a new state is formed by combination or 
subdivision of two or more states, or parts of states, 
consent of the state legislatures is required (Article IV, 
§3, el. 1). 

Just as the consent function is not unique to the Com- 
pact Clause, neither is the concept of irrevocability. The 
action of Congress in admitting a state is clearly an irrevo- 
cable act. The power to admit does not carry with it the 
power to alter, amend or repeal the admission.* Decisions 
of the Supreme Court have made it clear that any condition 
attached by Congress on the admission of a state must be 
grounded on some power specifically delegated to Congress 
by the Constitution. In Coyle v. Smith, 221 U. 8. 559 (1911), 
the Court held unconstitutional an attempt by the Congress, 
in admitting Oklahoma to the Union, to attach a condition 
that the state capital should remain in a specified city for 
a prescribed period.** 


fact that Congress has been doing so in many instances for some 
47 years and omitting it from the legislation could give rise to the 
inference that Congress is foreclosing itself from amending the act 
at some later date.’ Conference Report, Statement of the Managers 
on the Part of the House, H. R. Rep. No. 2234, 85th Cong., 2d Sess. 
4 (1958). 

* New Mexico v. Colorado, 267 U. S. 30, 40-41 (1925) ; Wash- 
ington v. Oregon, 211 U. S. 127, 130-31 (1908) ; Louisiana v. Mis- 
sissippt, 202 U. S. 1, 40-41 (1906). 

** There has been no court decision construing the provision of 
Article IV, §8, cl. 1, concerning the combination or subdivision 
of states, or parts of states, which expressly requires the consent 
of the state legislatures as well as of the Congress. But it seems 
clear that such consent would not carry with it power to amend or 
repeal the consent. Suppose that, with the required consents, the 
new state of ‘‘Okla-Tex’’ were formed by combination of the 
southern part of Oklahoma and the northern part of Texas. It 
seems almost inconceivable that Texas or Oklahoma or the Congress 
could reserve the right to amend or repeal the consent and then 40 
years later exercise with respect to Okla-Tex the power the Sub- 
committee here asserts with respect to the Authority. 
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Thus far the discussion has related to compacts— 

: treaties between states. In a comparable area the require- 

| ment of Senate consent to treaties made by the President 

with other nations implies no Senate power to amend or 

' withdraw the consent once given. Fourteen Diamond Rings 

| v. United States, 183 U. S. 176, 182-3 (1901). Cf. New York 

Indians v. United States, 170 U. S. 1 (1898). And the 

| Congress has no right to require the Senate’s approval to 

the removal of postmasters by the President even though 

“the Presidential power to appoint postmasters with the 

‘ eonsent of the Senate derives from a federal statute. 
| Myers v. United States, 272 U. S. 52 (1926).° 


C. Even if the Congress Had Power To Amend or Repeal 

Its Consent, Its Power To Investigate for That Purpose 

i Would Derive From the Compact Clause and Be Limited 
by the Scope of That Clause. 


Even if the Congress had the power to amend or repeal 
| its consent, the power would have to be implied from the 
: consent requirement itself and its exercise related to the 
: purpose and scope of the Compact Clause. The court below 
| recognized that any legislation emanating from this investi- 
i gation would not be pursuant to an enumerated power of 

Congress (JA 313). 
The requirement of Congressional consent to compacts 
~ | was evidently designed to serve a purpose different from 
| the purposes of the enumerated powers delegated to 
| Congress over such matters as interstate commerce and 
; national defense. It was not needed to enable Congress to 
: regulate interstate commerce or provide for national 
defense, for in those areas the power of Congress is ple- 
nary as to all alike. The purpose of the consent requirement 
was to enable Congress to determine whether a proposed 


*See also, as to unconstitutional conditions, Western Union 

| Telegraph Co. v. Kansas, 216 U. 8. 1 (1910) ; Gomillion v. Lightfoot, 

364 U. S. 339 (1960). As pointed out in Unconstitutional Condi- 

tions, 73 Harv. L. Rev. 1595, 1609 (1960), ‘‘the power to impose 

' conditions is not a lesser part of the greater power to withhold, but 

| instead is a Aistinet exercise of power which must find its own 
justification’’. 
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compact is subject to some objection due to the very fact 
that it is a compact. 

Any Congressional investigation for the purpose of 
amendment or repeal of consent could therefore properly 
concern itself only with aspects of the compact peculiar 
to its compact origin. How the states conduct the internal 
operations of the compact agency would be beyond the 
permissible range of such an inquiry. 

The Subcommittee has from the beginning taken a 
strangely contradictory position—a position adhered to by 
Government counsel at the trial. It asserts that the purpose 
of its sweeping investigation of the Authority is to enable 
the Congress to determine whether to amend or repeal its 
consent under the Compact Clause, but at the same time 
assumes that its power is not limited to the purposes of the 
Compact Clause. It claims power to subject the Authority 
to an investigation it admittedly could not conduct as to a 
single-state agency with identical functions, while at the 
same time asserting that the investigation need not be 
limited to Compact Clause considerations and claiming as 
its province the power of the Congress over interstate com- 
merce, national defense and the whole gamut of ‘‘Federal 
interests’’. 

When members of the House Judiciary Committee were 
urging the House to cite Appellant for contempt, the House 
was solemnly assured that no port in America other than 
the port of New York could be affected by the decision 
because ‘‘all other ports in America are, of course, the 
creation of State legislatures and are subject to the exclu- 
sive jurisdiction and control of State laws”’ and ‘‘we would 
have no power to do anything with respect to, let us say, 
the port of New Orleans, Houston, Galveston, San Fran- 
cisco, or any other port.’’* To make sure no one misunder- 
stood, the statement was repeated.** 

Activities of the Authority are, of course, subject to the 
plenary regulatory power of the Congress in such areas as 
interstate commerce and national defense, but so are the 


* 106 Cona. Rec. 17283 (1960). 
** 106 Cone. Rec. 17288 (1960). 
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activities of single-state agencies. This cannot be the 
differentiating factor on which to base an investigative 
power asserted by the Subcommittee to relate to compact 
agencies but not to single-state agencies, 

By asserting that its investigation seeks to exercise only 
powers which could not be exercised against single-state 
agencies, the Subcommittee necessarily admits that its 
investigation must be limited to Compact Clause purposes 
and does not encompass investigative powers incident to 
the regulation of interstate commerce or national defense. 
Hence, even assuming, arguendo, existence of power to 
amend or repeal the consent of Congress, investigation 
must be limited to questions appropriate to the exercise of 
the consent function, such as whether the Compact still 
meets the ‘‘political power’? test of Virginia v. Tennessee,” 
(infra, p. 39), and whether it constitutes a prohibited treaty, 
alliance or confederation under Article I, §10, el. 1. 

It would be inappropriate for the Congress to exercise 
its regulatory powers over interstate commerce or national 
defense by means of amendment or repeal of consent to a 
compact. If Congress could revoke its consent to correct 
a defect which it might find in the operations of the Author- 
ity, it could destroy the entire bi-state agency for all pur- 
poses, whether or not related to the supposed defect. 
Moreover, the threat of revocation might be used to coerce 
the States into agreements or actions which Congress 
could not achieve by direct regulation. This was graphi- 
cally illustrated in the present case when the Subcommittee 
said that internal financial reports of the Authority were 
needed in order to consider ‘‘the advisability of legislation 
conditioning congressional consent to the compacts upon 
agreement to modify existing policies of the authority’’ 
(JA 206). 

An attempt by Congress to exercise its regulatory pow- 
ers under the guise of amending or repealing consent to 
a compact would bring other constitutional limitations into 

, Play. In exercising its powers over interstate commerce 
, or national defense, Congress cannot single out the Author- 


* 148 U.S. 503 (1893). 
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ity alone, merely because of its bi-state character, for 
legislation applied to no other state or bi-state agency. !t 
cannot, by the circuitous route of purporting to act under 
the Compact Clause, accomplish the same result. It can- 
not convert the Compact Clause into an instrument for 
discriminatory exercise of regulatory powers and restrict 
the Authority alone in its letting of contracts, issuance of 
bonds, placement of insurance, conduct of public relations, 
adoption of financial or real estate policies or any of the 
other activities into which the Subcommittee would like 
to pry. 

To classify the port of New York separately from all 
others, solely by reason of its bi-state character, would be 
a discrimination violative of due process under the Fifth 
Amendment. Cf. Bolling v. Sharpe, 347 U. S. 497, 499 
(1954); Morey v. Doud, 354 U. S. 457 (1957); Cotting v. 
Kansas City Stock Yards Co., 183 U. S. 79 (1901). More 
than that, it would violate Article I, §9, cl. 6 of the Con- 
stitution, which provides: 

‘No Preference shall be given by any Regulation of 
Commerce or Revenue to the Ports of one State over 
those of another ...’’ 


The court below attempted to read this provision out 
of the Constitution because the port of New York is more 
important than some other ports.* The Constitution, how- 
ever, does not discriminate between ports on this or any 
other basis, but expressly forbids discrimination. 

Congress is free to exercise its plenary power over inter- 
state commerce and national defense as to all alike, includ- 
ing both compact agencies such as the Authority and port 


* The court below said (1) that reasonable classification of ports 
is permitted, and (2) that in any event legislation emanating from 
this investigation would not be enacted pursuant to any enumerated 
power of Congress but pursuant to reservation of the right to amend 
or repeal consent to the compact (JA 313). As to the court’s 
first ground, the reasonableness of a classification segregating a 
single port, and a single compact agency, on the single basis of its 
bi-state character, is not apparent. The court’s second ground 
adopts the untenable position of the Subcommittee: that the way 
to get around due process and the port-preference clause, in enact- 
ing discriminatory regulation of commerce or revenue, is to an- 
nounce that such regulation is being effected under the Compact 
Clause, not under the enumerated powers of Congress. 
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authorities or other agencies of single states. But when 
its legislative or investigative power is focused on a single 
bi-state agency such as the Authority, for the avowed pur- 
pose of determining Compact Clause status, it is limited to 
matters pertinent to those aspects of a compact agency 
which differentiate it from single-state agencies. An inves- 
tigation of the character here attempted is therefore with- 
out valid legislative purpose or constitutional basis. 


D. There Is Serious Doubt Whether the Bi-State Agree- 
ment Creating the Authority Was Even of a Character 
Requiring the Consent of the Congress. 

One of the earliest compact cases to come before the 
Supreme Court pointed out that the Compact Clause, in 
the light of its historical origins and in the context of the 
other provisions of the Clause, has a more limited scope 
and purpose than the words ‘‘any agreement or compact’’ 
might suggest. Virginia v. Tennessee, 148 U. 8. 503 (1893). 

That case involved an agreement between two states, 
without advance Congressional consent, for a survey to 
mark a boundary between them. The Court, although find- 
ing such consent by implication in subsequent Acts of 
Congress recognizing the boundary, pointed out that Con- 
gressional consent to the agreement was not necessarily 
required. The Court recognized that, taken literally, the 
Compact Clause would embrace all forms of stipulation 
on all kinds of subjects, applying ‘‘to those to which the 
United States can have no possible objection or have any 
interest in interfering with, as well as to those which may 
tend-to increase and build up the political influence of 
the contracting States’. The Court nevertheless concluded 
(148 U. S. at p. 518): 

‘There are many matters upon which different 
States may agree that can in no respect concern the 
United States.’’ 

The Court proceeded to cite several examples of agree- 
ments it regarded as obviously not of a type requiring 
Congressional consent: (1) an agreement by one state to 
acquire land within its boundaries owned by another state; 
(2) an agreement between two states whereby the first 
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would ship through a canal in the second goods destined for 
a third state; (3) an agreement between states to unite in 
draining a malarious and disease-producing district on 
their common boundary (id. at p. 518). 

The Court then formulated the following test for 
determining which compacts between states require the 
consent of the Congress and which do not (id. at p. 519): 

“Looking at the clause in which the terms ‘com- 
pact’ or ‘agreement’ appear, it is evident that the 
prohibition is directed to the formation of any com- 
bination tending to the increase of political power 
in the States, which may encroach upon or interfere 
with the just supremacy of the United States.” 


In the context of the entire Compact Clause, the ‘‘polit- 
ical power’? test is a logical and reasonable one. The 
requirement of Congressional consent for agreements 
between states appears along with a similar requirement 
for such state activities as keeping troops or ships of war 
in time of peace, entering compacts with foreign powers, 
and engaging in war—all clearly involving ‘political 


power’? in the strictest sense, posing potential threats to 
the political balance of the Union. 

The ‘‘political power”? test formulated in Virginia v. 
Tennessee has never been questioned by any court, but 
has been cited with approval in subsequent decisions.* The 
test has been recognized by leading commentators as in 
harmony with the political purposes underlying the Con- 
stitution.** It has been followed in numerous decisions of 


© E.g., Wharton v. Wise, 153 U. S. 155 (1894) ; Louisiana v. 
Texas, 176 U.S. 1,17 (1900) ; North Carolina v. Tennessee, 235 U. 8. 
1, 15-16 (1914). The decision in Petty v. Tennessee-Missourt 
Bridge Comm’n, 359 U. S. 275 (1959), is not conflicting. There 


neither party cited Virginia v. Tennessee or contended that the 
‘<political power’? test eliminated the necessity for Congressional 
consent; both expressly agreed in their briefs that in the circum- 
stances of the case Congressional consent was necessary. 

°° ZormERMANN & WENDELL, THE InvERsTaTE Compact SINCE 
1925, at 34 (1951) ; 1 Wmxouensy, THE ConstITUTIONAL Law or 
THE Untrep States §172 (2d ed. 1929). 
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state courts upholding the validity of compacts between 
states for which no Congressional consent was obtained.® 

It is also a matter of record that many compacts, in 
addition to those involved in the cases cited, have been 
entered into between states without seeking Congressional 
consent.** So far as Appellant is aware, there is no record 
of any objection by the Congress to the validity of any of the 
numerous compacts which have been effectuated without 
Congressional consent. 

The ‘‘political power’’ test of Virginia v. Tennessee has 
not been judicially defined with sufficient precision to war- 
rant dogmatic statements as to its applicability in particn- 
lar cases. However, it does seem a reasonable conclusion 
that the Port Authority Compact, having no demonstrable 
effect on the power of the contracting States vis-a-vis the 
federal government, would have been valid without Con- 
gressional consent. In this respect the agreement between 
the States to develop the transportation facilities of their 
common harbor does not differ from the agreement for 
drainage of a disease-producing district referred to in 
Virginia v. Tennessee as not requiring consent. Neither 
could be considered to fall within the Court’s reference to 
a ‘‘combination tending to the increase of political power 
in the States, which may encroach upon or interfere with 
the just supremacy of the United States.’’ 

Actually, as mentioned in Appellant’s testimony before 
the Subcommittee, the original submission of the Port 
Authority Compact to Congress by the two States was 
apparently prompted by an excess of caution, to forestall 
questions by lawyers representing prospective purchasers 
of Authority bonds, rather than by belief that such consent 
was legally required (Govt. ex. 9, p. 156). 


*E.g. Dizie Wholesale Grocery, Inc. v. Martin, 278 Ky. 705, 
129 S. W. 2d 181 (1939), cert. denied, 808 U. 8. 609 (1939) ; Roderts 
Tobacco Co. v. Department of Revenue, 322 Mich. 519, 34 N. W. 
2d 54 (1948); Ham v. Maine-New Hampshire Interstate Bridge 
Authority, 92 N. H. 268, 80 A. 2d 1 (1943). 

°* ZoeMERMANN & WENDELL, op. cit. supra, at 37. In at least 
one important instance Congress has indicated not only its aware- 
ness but its tacit approval (td. at 39-40). 
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E. The Court Below Stated No Valid Basis for Its 
Holding That the Compact Clause Provided a Valid Legisla- 
tive Purpose for the Investigation. ; 

1. The court below recognized that the sole stated pur- 
pose of the investigation was to determine whether the 
Congress should amend or repeal its consent to the Port 
Authority Compact (JA 308). However, the court did 
not stop to consider whether Congress has any such power, 
but relied wholly upon an alleged concession by Appellant 
that the power exists for the purpose of protecting “‘ exist- 
ing Federal interests’? (JA 308). 

A coneession by Appellant could not confer on Congress 
a power which the Constitution does not grant. In any 
event there was no concession of power to amend or repeal, 
as can be seen by examining the section of Appellant’s brief 
below (pp. 82-94) which contains the particular sentence 
referred to by the court. Appellant argued vigorously that 
the Compact Clause did not supply power to conduct an 
investigation unrelated to Compact Clause considerations 
and in particular (p. 87) that the reservation of a right to 
alter, amend or repeal could not confer any power that 
Congress did not already have. It was at that point that 
the brief stated arguendo (pp. 87-88) that the purported 
reservation of a right to amend or repeal could not be 
pushed beyond its purpose and could not be ‘‘more than a 
technique for protecting existing Federal interests”’. After 
further argument of the point Appellant made the unequivo- 
cal statement (p. 92): ‘‘Congress lacks the power to revise 
and control interstate compacts to which it has consented.” 


2. Having thus assumed the existence of a power to 
amend or repeal the consent, the court proceeded to deal 
only with the question whether an investigation of this scope 
could be justified under that power. The court found that 
justification chiefly in statements made, in the course of 
floor discussions of the 1921 and 1922 consent resolutions 
in the House, to the effect that the port of New York is ‘‘an 
asset of the entire Nation’? and ‘‘distinctly national in scope 
and function’? and that the Federal Government was fully 
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protected by the proviso to the effect that the compact was 
not to be construed as impairing or affecting “any right 
or jurisdiction of the United States”? (JA 308-09). There is, 
of course, no question as to the national importance of the 
port of New York (or for that matter the ports of Boston 
or Philadelphia) ; there is no question as to the protection 
afforded by the proviso against any encroachment on 
the just supremacy of the United States; but neither 
of these provides the slightest basis for the court’s 
conclusion that they suggest ‘‘the lengths to which Congress 
may go in exercising its power’’. 

Contrary to the statement of the court below, the inser- 
tion of the proviso was practically an automatic gesture, 
having been included in all such consent resolutions for 
many years; and instead of indicating a compact ‘‘charged 
with Federal interests’’, as stated by the court, the proviso 
serves to make clear that no federal power or jurisdiction 
was ceded to the States. 


3. The court next discussed the interpretation of the 
Compact Clause. On this subject, instead of considering 
the pertinent Supreme Court decisions, such as the Hinder- 
lider case and Virginia v. Tennessee, the court placed pri- 
mary reliance on a 1925 law review article (JA 310).* That 
article is recognized as a scholarly account of the early 
history of the Compact Clause, but it contains nothing to 
support the conclusions of the court below as to the reach 
of the Compact Clause. The article stated in effect that, 
since a compact may involve the interests of states other 
than parties to the compact, Congress ‘‘must exercise 
national supervision through its power to grant or with- 
hold consent, or to grant it under appropriate conditions.”? 
34 Yare L. J. at 695. No one disputes that the Congress 
may consider the interests of the nation as a whole in grant- 
ing or withholding consent, and may add provisos of the 


* Frankforter & Landis, The Compact Clause of the Constttu- 
tion—A Study In Interstate Adjustments, 34 Yate L..J. 685 (1925). 
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character referred to above.* But that is not the question 
here. The question is whether the Congress, in granting 
consent, may effectively reserve the right to amend or to 
repeal the consent altogether and, even if so, whether it 
may use amendment or repeal as a vehicle for discrimina- 
tory exercise of other powers. 

The court below referred to the duty of Congress to 
“protect substantive Federal interests’? and ‘‘to guard 
against interference with the ‘rightful management’ by 
the National Government of the substantive matters placed 
by the Constitution under its control’? (JA 310-11). Con- 
gress, of course, did this as to the Authority when it pro- 
vided in the resolutions of consent that the Compact should 
not be construed as impairing or affecting any right or 
jurisdiction of the United States.°* 

The court concluded that ‘‘the power of Congress to 
legislate pursuant to the reservations must be co-extensive 
with any threat to national interests caused by activities of 


* A legislative consent may of course be conditioned by a proviso 
negativing any transfer of existing jurisdiction. James v. Dravo 
Contracting Co., 302 U. S. 134 (1937) ; Petty v. Tennessee-Missours 
Bridge Comm’n, 359 U. 8. 275 (1959). And if, as in the Petty case, 
the states themselves so provide in their compact, existing state 
immunities may be waived. But, as shown in Point I above, ‘‘appro- 
priate conditions’? do not include conditions by which Congress 
seeks to acquire powers not conferred upon it by the Constitution. 
The Court made clear in the Dravo case that valid conditions to a 
legislative consent are only those ‘‘appropriate to the subject and 
ee Ch waiaaien ing any Constitutional limitation’? (302 U. S. at 
p. ° 

©® The court below did not bolster its decision by citing the dis- 
sent in the Petty case. That case was a maritime wrongful death 
action under the Jones Act against a compact agency in a federal 
court. The Supreme Court held that a provision inserted in the 
compact by the states empowering the compact agency to sue and be 
sued, construed with a proviso that the compact should not impair 
the jurisdiction of federal courts, waived the agency’s immunity 
from suit in federal courts. The three dissenting Justices regarded 
this as misinterpreting the intention of the states. Obviously the 
case is not in point on the question whether Congress may reserve 
the right to amend or repeal a Compact Clause consent or whether 
it has any power to conduct an investigation of the character here 
in issue. 
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the Authority’? (JA 311). The point missed is that, 
although Congress has legislative capacity to protect 
national interests by the exercise of its enumerated 
powers, these powers do not support a reservation of 
power to amend or repeal a Compact Clause consent or an 
investigation under the Compact Clause for purposes 
unrelated to its provisions. On the contrary, the fact 
that the enumerated powers do safeguard a broad range 
of federal interests reinforces Appellant’s contention that 
the Compact Clause was designed for a different and 
narrower purpose. 


4. Reference has already been made to the fact that 
the court’s erroneous conception of the Authority as a 
‘hybrid’? and partly federal agency led to error in its 
other conclusions. This is nowhere more evident than in 
the court’s treatment of the question of valid legislative 
purpose. The court proceeded on the unsupported assump- 
tion that the Congress has virtually blanket power to enact 
legislation ‘‘under the Compact Clause’, and relating to 
the Authority alone, for the purpose of direct control 
of its internal operations, its decisions and its policies 
(JA 310-12). This defect in the court’s opinion was 
fundamental. It erroneously assumed that the Compact 
Clause incorporates all the enumerated powers of Con- 
gress. It also confused the power of Congress to regulate 
by statutes of general application activities of the Author- 
ity and others affecting interstate commerce and national 
defense with a non-existent Congressional power to regu- 
late the internal administrative processes of a State agency. 

Although disclaiming any intention of considering what 
specific legislation might emerge from the investigation, 
the court sought to justify the investigation by giving 
examples of areas in which legislation might result. It 
said, for example, that ‘‘decisions relating to a particular 
mode of transportation’’ may be taken without ‘‘proper con- 
sideration of their impact on national transportation 
policy’? and that ‘‘planning and construction of facilities’? 
might lack ‘‘sufficient concern for requirements of national 
defense’? (JA 311). This is fallacious reasoning. Legisla- 
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tion relating to national defense or to national transporta- 
tion policy has no relation to the internal decisional pro- 
cesses of Authority personnel over the last 144 years, but 
would depend on the facts with respect to the Authority’s 
facilities. Investigation of the internal decisional processes 
could only be pertinent to legislation to control those pro- 
cesses, and such legislation far transcends the power of 
Congress. 


Il. 

The Subcommittee’s Demand for Documents 
Relating to the Internal Administration of the Author- 
ity Was an Unconstitutional Encroachment Upon the 
Powers Reserved to the States Under the Tenth 
Amendment. 


Even assuming that the Subcommittee was empowered 
to conduct an investigation for purposes related to inter- 
state commerce, national defense, and all other areas over 
which Congress has power of legislation, the Subcommittee’s 
demand for documents relating to the Authority’s internal 


administrative processes was an unconstitutional infringe- 
ment on the powers reserved to the States over their own 
affairs by the Tenth Amendment. 


A. Congress Is Without Power To Control or Investi- 
gate the Internal Management of State Agencies. 

The power of the Congress to investigate is not expressly 
conferred by the Constitution. It is a power implied from 
the need to be informed in order to legislate. McGrain v. 
Daugherty, 273 U. S. 135 (1927). Even the express powers 
of the Congress are not without limit, and powers implied 
must also have limits. The power to investigate should not 
be implied to the extent of conflict with the reservation to 
the states of power over their own affairs under the Tenth 
Amendment. In this case, the need of the Congress to be 
informed in order to legislate would be fully satisfied by 
access to Authority documents showing decisions made, 
policies formed and acts done, without delving into files 
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relating to confidential information, decision-making and 
policy-formation processes. 

The power to regulate interstate commerce or provide 
for national defense does not include the power to regulate 
these Authority processes, and investigation of such pro- 
cesses as an incident of the regulation of interstate com- 
merce or provision for national defense would be an unneces- 
sary and unwarranted intrusion into State affairs. The 
policies of the Authority are those of the Commissioners, 
the Governors and the State legislatures. An investigation 
of the internal administration and decisional processes of 
the Authority is therefore essentially an investigation of 
the manner in which a State agency carries on the duties 
and responsibilities imposed by the executive and legisla- 
tive branches of State government. But there is no more: 
important ingredient of a viable federal system than that 
the internal governmental structure of each of the partners 
in the system shall remain free from interference by the 
other. 

The Subcommittee is even attempting by the present 
investigation to pass on State fiscal policy. This is illus- 
trated by the Subcommittee’s insistence that it needed the 
internal documents to examine ‘‘the policy of the port 
authority in combining revenues for financing purposes 
from all its facilities’? (JA 113). This is a policy specifi- 
cally imposed on the Authority by legislation of the States.° 
Thus, the Subcommittee is questioning State policy as to 
the use of lawful State revenues. 

The Supreme Court has often confirmed the absence 
of Congressional power to supersede the states in control 
of the internal management of state agencies. Ashton v. 
Cameron County Water Improvement Dist., 298 U. 8. 
513 (1936); United States v. Bekins, 304 U. S. 27 (1938); 
Hopkins Fed. Sav. & Loan Ass’n v. Cleary, 296 U. S. 315 
(1935).** 


N. J. Rev. Srat. 32:1-142 (1937) ; N. Y. Sess. Laws 1931, ch. 
48, as amended, N. Y. Sess. Laws 1945, ch. 163. 

** See also Metcalf & Eddy v. Mitchell, 269 U. S. 514, 523-24 
(1926) ; New York v. United States, 326 U. S. 572, 575 (1946) ; 
United States v. Railroad Co., 17 Wall. 322, 327-28 (1873); 
United States v. Joint Traffic Ass’n, 171 U. S. 505, 571 (1898). 


48 


In the Ashton case the question was whether the power 
of Congress to ‘‘establish ... uniform Laws on the subject of 
Bankruptcy’? permitted it to provide for voluntary bank- 
ruptcy of a State water district. The Court held that it 
did not, even though the State expressly consented. The 
Court pointed out that the district was a political subdivi- 
sion of the State and said (298 U. S. at p. 528): 
“Its fiscal affairs are those of the State, not subject 
to control or interference by the National Govern- 
ment, unless the right so to do is definitely accorded 
by the Federal Constitution.”’ 
A later municipal Bankruptcy Act was upheld in the 
Bekins case but only because care had been taken to avoid 
any infringement upon the powers of the states. The 
Court emphasized that the ‘‘statute is carefully drawn so 
as not to impinge upon the sovereignty of the State. The 
State retains control of its fiscal affairs’’ (304 U. S. at 
p. 51). 
The Hopkins case further illustrates the protection 
accorded state agencies by the Tenth Amendment. In that 
case a federal statute permitting state savings and loan 
associations to convert themselves by stockholder vote into 
federal associations was held to be an unconstitutional 
encroachment on the reserved powers of the states under 
the Tenth Amendment. After pointing out that the asso- 
ciations were ‘‘quasi-public corporations’’, subject to the 
State’s supervision and granted tax immunity by the State, 
the Court said (296 U.S. at p. 337): 
‘How they shall be formed, how maintained and 
supervised, and how and when dissolved, are matters 
of governmental policy, which it would be an intru- 
sion for another government to regulate by statute 
or decision, except when reasonably necessary for the 
fair and effective exercise of some other and cognate 
power explicitly conferred.’’ 

The Authority is not merely a ‘‘quasi-public’’ but a wholly 

public corporation, owned by the States and operated as an 

administrative arm of the States. 

Federal instrumentalities are similarly immune from 
interference by the states. United States v. Owlett, 15 F. 
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' Supp. 736, 739 (M. D. Pa. 1936), presented a factual situa- 
tion strikingly parallel to the situation here. The Pennsyl- 
i vania Senate created a committee to make a ‘‘searching 
' and impartial investigation of the organization adminis- 
tration and functioning”? of the Federal Works Progress 
Administration in Pennsylvania to determine whether it 
was being administered ‘‘in a proper and economical man- 
ner” or ‘‘abusing the powers, prerogatives and privileges 
imposed in it’? and thereby burdening the Pennsylvania 
relief rolls. The committee subpoenaed W. P. A. officials 
and records in Pennsylvania. The head of the agency there- 
upon instructed the subpoenaed officials not to testify or 
produce the demanded documents, but informed the com- 
mittee that the agency was prepared to supply such infor- 
mation as would assist it in its purposes. 

The federal court enjoined the attempted State investi- 
gation of W. P. A., pointing out that it was ‘in contraven- 
tion of our dual form of government’’ and ‘‘could embar- 
rass, impede, and obstruct the administration” of the 
agency. The court also held that Pennsylvania, although 
having a financial interest in the agency’s operations and 
the right to propose projects and furnish materials to the 
agency, had no legislative power over its ‘‘organization, 
administration, and functioning.’? The court concluded 
(15 F. Supp. at p. 743) : 

“‘No federal agency can properly function if its 
employees are being constantly called from their 
duties; if its records are constantly kept from official 
use; if its employees are subjected to illegal fine and 
imprisonment,’’* 

Although federal agencies are of course subject to 
Congressional investigation, the executive branch of the 
Federal Government has consistently, and successfully, 
resisted Congressional power to obtain documents relating 
to the internal administrative processes of federal agencies. 
President Eisenhower took the position taken since the time 
of President Washington when he instructed his Secretary 
of Defense as follows (100 Cone. Rec. 6621-23 (1954)) : 


® See also In re Comingore, 96 Fed. 552, 557-58 (D. Ky. 1899), 
aff’d sub nom. Boske v. Comingore, 177 U. S. 459 (1900). 
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‘‘Because it is essential to efficient and effective 
administration that employees of the executive 
branch be in a position to be completely candid in 
advising with each other on official matters, and 
because it is not in the public interest that any of 
their conversations or communications, or any docu- 
ments or reproductions, concerning such advice be 
disclosed, you will instruct employees of your Depart- 
ment that in all of their appearances before the 
subcommittee of the Senate Committee on Govern- 
ment Operations regarding the inquiry now before 
it they are not to testify to any such conversations or 
communications or to produce any such documents 
or reproductions. This principle must be maintained 
regardless of who would be benefited by such dis- 
closures.’ 


The need for maintaining the confidentiality of internal 
files of governmental agencies was further explained by 
Attorney General Rogers, then Deputy Attorney General:* 


‘A considerable part of Government business 
relates to the formulation of policy and to the 
rendering of advice to the President or to agency 
heads. Interdepartmental memoranda, advisory 
opinions, recommendations of subordinates, infor- 
mal working papers, material in personnel files, and 
the like, cannot be subject to disclosure if there is to 
be any orderly system of government.... Here, how- 
ever, the question is not one of non-disclosure as to 
what was done, but rather whether the preliminary 
and developmental processes of arriving at a final 
judgment need to be subjected to publicity. Obvi- 
ously, they cannot be if Government is to function.’’ 


Precisely the types of documents referred to by Presi- 
dent Eisenhower and Attorney General Rogers were 
demanded of the Authority by the Subcommittee. For 
example, the Subcommittee stated that its demand for “‘all 
reports to commissioners by members of the executive staff’’ 
is to enable it to examine the Authority’s processes of 
‘‘policy formation’’ and to determine whether Authority 
actions ‘‘follow staff recommendations’’ (JA 206-07). 


* Rogers, Constitutional Law: The Papers of the Executive 
Branch, 44 A. B. A. J. 941, 942 (1958). 
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There can be no doubt that the effects described in 
' the above quoted statements of the President and the 
Attorney General would result from submission by the 
| Authority to the Subcommittee’s present demands. Full 
and open discussion would be greatly hampered by the 
realization that intermediate positions taken might later 
have to be explained before a Congressional committee— 
| and exposed publicly for comment and study both at home 
; and around the world. All but the most courageous Author- 
| ity personnel, knowing that their opinions would be subject 
to public review, would be deterred from expressing full 
and frank opinions and from making any but uncontro- 
versial recommendations. They would be deterred from 
: frank appraisals of co-workers and persons with whom the 
| Authority deals. Confidential sources of information as 
' to the character and financial reputation of persons with 
whom the Authority does business would dry up. The use 
| of studies and reports by outside consultants to obtain sug- 
gestions and critical evaluation of Authority procedures 
would be severely restricted. 


B. The Court Below Failed To Deal With the Real 
Issue Under the Tenth Amendment. 


In the section of its opinion dealing with legislative 
purpose, the court below did not come to grips with the 
: Tenth Amendment issue. It did not deal with any of the 
| Judicial decisions on the point. The court simply stated a 
conclusion that valid legislation could emerge from the 
inquiry but declined to consider what kind of legislation 
. this might be. It then quoted James Madison to the effect 
| that whether an exercise of power by Congress is an inter- 
: ference with state sovereignty depends on whether the par- 
| ticular power was delegated to Congress by the Constitu- 
' tion. On the basis of this truism the court stated that there 
: was no substance to the Tenth Amendment argument. 
This simply evades the issue. No one questions that 
Congress could enact legislation regulating interstate com- 
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merce, for example, which would apply to activities of the 
Authority. The question is not just whether Congress 
could enact any valid legislation, but whether such legisla- 
tion could include regulation of the Authority’s internal 
processes. It is only to that type of legislation that many 
of the documents here sought could be pertinent. When 
the court declined to consider what kind of legislation 
Congress might enact, it was failing to deal with the merits 
of the Tenth Amendment issue. 

In a later section of its opinion the court discussed the 
question whether there were ‘‘privileges and immunities’’ 
barring Congress from access to documents relating to the 
internal administration of the Authority. Although the 
Tenth Amendment was not specifically mentioned in this 
section of the opinion, the court’s discussion of “<privileges 
and immunities”? dealt with important Tenth Amendment 
factors. The court held that the limits of Congressional 
power were to be determined by balancing the interests 
in the particular case (JA 321). It then balanced the 
Subcommittee’s claim of need for the documents against 
the interests of the States in non-disclosure. 


Balancing the Interests. 


The court reached an erroneous conclusion when it held 
that the need of Congress for the documents outweighed 
the interests of the States in non-disclosure. 

In balancing the interests, the court took note of Appel- 
lant’s contentions that investigations of the character here 
attempted would supersede the states in the control of the 
internal management and policies of their agencies; that 
the use of the compact device by the states would be 
severely inhibited; that administrative efficiency and the 
atmosphere of candor necessary to well-considered agency 
decisions would be destroyed; that raw files containing 
unverified reports might fall into the hands of publicity- 
seekers; that sources of confidential information necessary 
to agency functioning would be exposed or inhibited; and 
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that other sources exist from which the Subcommittee can 
| obtain the necessary information (JA 320).° 

The court found all these considerations outweighed 
by the fact that there had been no such investigation pre- 
‘ viously (JA 322). It reached the remarkable conclu- 
sion that ‘‘one of the controlling factors in this case is that 
| this is the first full probe into the Port Authority ever con- 

ducted by Congress’? (JA 330). 

This says no more than that Congress needs the infor- 
mation because it does not have it. Much of the reasoning 
below appears to rest on the unsupportable assumption that 
investigation is a valid end in itself. The very real dam- 
age to State interests cannot be justified by the mere fact 
that the Authority has not previously been investigated 
by Congress. An invasion of state sovereignty is no less 
objectionable because it is the first time. 


Other Misconceptions in the Opinion Below. 

The court below stressed two statements by Appellant 
as showing that ‘‘there is no overwhelming need to keep 
these particular documents secret’? (JA 323). During 
the brief 1952 hearing before the House Judiciary Com- 
mittee on H. B. J. Res. 375, Appellant had stated that he 
would place at the Committee’s disposal ‘‘whatever records, 
information, data, or other material which may be helpful 
to your staff in preparation for the hearings’. Appellant 
also testified at the trial that in connection with an investi- 
gation by the New Jersey Senate he would supply that 
body with ‘‘every scrap of paper and every memo- 
randum and everything we have ... [without exception”’ 
(JA 323). 


* Additional factors not specifically mentioned by the court 
are that the Authority’s major operations are already subject to 
the provisions of federal legislation and the jurisdiction of several 
federal agencies; that the Authority supplied to the Subcommittee 
documents fully disclosing actual policies, decisions and activities 
of the Authority; that Appellant and other Authority officials 
offered to testify freely; and that the Governors repeatedly sought 
an opportunity to work out with the Subcommittee a solution taking 
account of both federal and State interests. Assuming a need for 
any investigation, these sources would provide the Subcommittee 
with all the facts which could be pertinent to any possible legislation. 
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These statements by Appellant do not warrant the con- 
clusion drawn from them by the court. In neither of the 
investigations referred to was there ever any demand for 
or even an indication of interest in documents relating to 
the internal administration of the Authority. 

The offer in 1952 to supply the Committee with what- 
ever materials might be helpful to it did not commit Appel- 
lant to go beyond supplying factual materials revealing the 
Authority’s actual operations. It did not promise staff 
memoranda, confidential reports and correspondence of the 
character here demanded. 

Nor did Appellant’s testimony as to the New Jersey 
Senate investigation negate the interest of the Author- 
ity in maintaining freedom of communication among 
its personnel and the confidentiality of its documents. 
Since no documents had been subpoenaed or requested by 
the New Jersey Senate, Appellant was merely answering 
a hypothetical question as to the Authority’s attitude 
toward the State legislatures and recognizing the Author- 
ity’s accountability to them. While the legislatures of 
both States have systematically conducted investigations 
of the Authority, they have been responsible in their 
demands and no issues have arisen regarding internal files. 
In any event, it was not for Appellant to decide whether 
the Governors would assert privilege in case the New 
Jersey Senate should subpoena internal files of the Author- 
ity. Appellant testified that if any subpoena should be 
served on the Authority it would immediately be sent to 
the Governors; it would then be up to the Governors to 
decide whether to assert their executive privilege (JA 20, 
21, 81-82). 

The court below recognized that communications to and 
from the Governors and their staffs might “‘oceupy a 
uniquely privileged status’’ but held it unnecessary to 
decide the question on the ground that ‘‘the defense of 
special gubernatorial privilege was never properly raised 
before the Committee’? (JA 316). The error here was 
in misunderstanding both the nature and scope of Appel- 
lant’s objection and the extent of the Subcommittee’s 
demonstrated awareness of what was involved: 
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(1) The States objected to production of all the 
internal files demanded, not just to particular commu- 
nications. The demand for the communications with the 
Governors was only an extreme example of the Subcom- 
mittee’s intrusion into State affairs. If, as the court 
apparently thought, communications with the Governors 
and their staffs are in a unique category, the objection was 
adequately raised as to these also.* After all the protests 
that were made by and on behalf of the Governors, the 
Subcommittee certainly could ‘‘reasonably be expected to 
understand’? that such communications were included in 
the assertion of the privilege. As the court below recog- 
nized, this is the test. Quinn v. United States, 349 U.S. 
155 (1955). 


(2) There can be no doubt as to the Subcommittee’s 
awareness that its subpoena called for communications 
between the Governors and officials of the Authority. At 
the trial, Government counsel conceded, in answer to the 
court’s questions, that the Subcommittee had reason to 
assume the subpoena called for such communications (Tr. 
pp. 209-10). 

The November, 1960, hearings themselves demonstrated 
that the Subcommittee knew such communications were 
included. The Chairman introduced a ‘‘Confidential Memo- 
randum to File’’, recording conversations of Appellant with 
Governor Meyner’s office and referring to a statement by 
Governor Meyner that a comment attributed to Governor 
Rockefeller was ‘‘ridiculous’’. Appellant quite properly 
denounced the Chairman’s action as ‘‘an outrageous impro- 
priety to the two Governors’? (Govt. ex 9, pp. 226-33). 

The court below expressed confidence that the Subcom- 
mittee ‘‘will not needlessly reveal publicly Authority docu- 
ments that would otherwise be confidential’? (JA 323). 
In the light of the Subcommittee’s treatment of the ‘‘Con- 
fidential Memorandum to File’’ the court’s confidence does 
not seem justified. 


® See especially the statements made at the June 29, 1960 hearing 
by Attorneys General Furman and Lefkowitz and General Counsel 
Goldstein (JA 218-31, 238-41). 
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None of the considerations relied upon by the court 
met the basic constitutional problem. Under the Tenth 
Amendment, the internal processes of the Authority are 
subjects as to which only the States have power to legislate. 
The Subcommittee’s demand for documents was therefore 
a serious and harmful interference with State affairs and 
at the same time unrelated to any Congressional need. 


il. 


The House of Representatives Did Not Authorize 
the Subcommittee To Conduct the Kind of Investiga- 
tion Attempted Here. 


Even assuming it had power to do so, the House of 
Representatives did not authorize the J udiciary Commit- 
tee to investigate the internal administration of the 
Authority. 

The court below recognized that the Government must 
show ‘‘unquestioned authorization’’ of the investigation 
(JA 295). As recognized in Watkins v. United States, 
354 U. S. 178, 200-01 (1957), delegation of the power of 
Congress to a single committee, although necessary as a 
practical matter, compromises representative government. 
Authorizing resolutions for committee investigations are 
therefore narrowly construed. Moreover, where, as here, 
there are two possible interpretations of the authorization, 
the rule is that the interpretation will be made which obvi- 
ates passing on constitutional questions until Congress 
has ‘‘demonstrated its full awareness” of what is at stake 
by an unequivocal authorization. United States v. Rumely, 
345 U. S. 41, 46 (1953). Nevertheless, the court below inter- 
preted the Subcommittee’s authorization for this investi- 
gation to be without limit and proceeded to the constitu- 
tional question. 

The focal point for determining the extent of the Sub- 
committee’s jurisdiction is Rule XI(1) of the Legislative 
Reorganization Act of 1946, 60 Stat. 812, 826-27 which sets 
forth 19 subjects over which the House Judiciary Commit- 
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tee has jurisdiction. The 18th is ‘‘interstate compacts 
generally’’. 

The scheme of the Act strongly suggests that the juris- 
diction of the Judiciary Committee with respect to inter- 
state compacts is limited. Traditionally, the Committee’s 
role has been solely to determine whether Congressional 
consent should be given to a proposed compact. The Act 
distributed Congressional jurisdiction over matters on 
which the Authority’s activities might bear among several 
committees, particularly the Committee on Interstate and 
Foreign Commerce, which was given jurisdiction over 
‘tinterstate commerce generally’? and the Committee on 
Armed Services, which was given jurisdiction over ‘‘com- 
mon defense generally’. In stating that the Judiciary 
Committee has ‘‘exclusive jurisdiction’? over the ‘‘Port 
Authority Compacts’’, the court below assumed that juris- 
diction over a ‘‘compact’’ means jurisdiction over all activi- 
ties of a compact agency that bear on interstate commerce 
or national defense (JA 296). This is like saying that 
the Judiciary Committee’s jurisdiction over patent laws 
gives it power to investigate generally the activities of 
individuals who happen to be patent holders. 

The Judiciary Committee is customarily assigned sub- 
jects requiring the expertness of lawyers. It is traditionally 
comprised of lawyers; during the Session of Congress in 
which this investigation was initiated, every one of its 32 
members was a lawyer. 

Congressional consent to an interstate compact turns 
principally on legal questions as to its validity as a con- 
tract between states and as to any encroachment on federal 
jurisdiction. After the Judiciary Committee was formed 
in 1813, with jurisdiction over legal and judicial questions, 
compact questions were generally assigned to it because 
nearly all the early compacts settled legal controversies 
over boundary questions. Had the House ever envisaged 
broad inquiries into the internal affairs of interstate com- 
pact agencies, it would have been far more natural and 
likely for it to have assigned such inquiries to the Com- 
mittee on Interstate and Foreign Commerce, which would 
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have more experience and concern with interstate com- 
merce activities of compact agencies.® 

The Legislative Reorganization Act did not, except as 
to certain committees, grant general power of compulsory 
process or power to conduct specific investigations. Thus, 
when each new Congress convenes, resolutions authorizing 
Committees to conduct specific investigations and giving 
them the subpoena power are necessary. In keeping with this 
procedure, the House in 1959 granted the Judiciary Com- 
mittee power to conduct ‘‘full and complete investigations 
and studies relating to”’ various stated matters ‘‘coming 
within the jurisdiction of the Committee”, and to use the 
subpoena power. H. B. Res. 27, 86th Cong., 1st Sess. (1959). 
Because this resolution did not grant authority with respect 
to interstate compacts, it was amended on June 1, 1960 at 
the request of Chairman Celler to include ‘‘the activities 
and operations of interstate compacts’’. H. R. Res. 530, 
86th Cong., 2d Sess. (1960). 

These resolutions, relating solely to the power to 
investigate ‘matters coming within the jurisdiction of 
the Committee’? did not purport to enlarge the juris- 
diction of the Subcommittee beyond that conferred by 
the Legislative Reorganization Act of 1946. Certainly 
if the House intended any enlargement, much less enlarge- 
ment to the point now claimed by the Subcommittee, it 
was not expressed with anything like the clarity necessary 
to provide the ‘‘unquestioned authorization’? which is 
required. 

In any event, H. R. Res. 530 cannot be understood as 
authorizing an investigation of the internal management of 
the Authority. In construing the scope of this authorization, 
jt should be borne in mind that, at the time the House 


© In 1952, when a suggestion was made that the Judiciary Com- 
mittee investigate the operations of the Authority, Congressman. 
(now Senator) Keating, a member of the Committee, pointed out 
that there were other committees that might have clearer jurisdic- 
tion, and Chairman Celler himself concluded that ‘‘it is questionable 
whether this Committee would have jurisdiction.”” Hearings on 
H. R. J. Res. 375 Before Subcommittee No. 5 of the House Com- 
mittee on the Judiciary, 82nd Cong., 2d Sess. 10-11, 98 (1952) 
(Ward & Paul, Official Reporters). 


59 


acted, there had never in the history of the Congress been 
an investigation such as the Subcommittee is now attempt- 
ing. 
The court below expressly assumed that, if the Subcom- 
mittee’s authorization was limited to aspects of the Author- 
ity peculiar to its interstate compact status, the Subcom- 
mittee would not be authorized ‘‘to probe as deeply as it 
did, and the constitutional issue of whether Congress has 
power to secure ‘internal documents’ of a compact agency 
would be avoided’’ (JA 297). The court, however, regarded 
H. B. Res. 530 as authorizing everything the Subcom- 
mittee did. For this conclusion the court relied heavily 
on the floor discussion preceding passage of the resolution 
by the House on June 1, 1960. That discussion does not 
support the conclusion. 

The court thought it significant that the resolution 
was introduced by Congressman Celler on May 17, 1960, 
“‘shortly after the Committee had failed in its efforts to 
obtain non-public Authority documents through informal 
means”? (JA 297). The court’s Congressional Record cita- 
tion, however, is to a three-line notation that H. R. Res. 
530 was introduced that day and sent to the Rules Com- 
mittee. Nothing was said to acquaint the House even with 
the subject matter of the resolution, much less the motiva- 
tion behind it. Thus, the court’s implication that, because 
of the date of introduction of the resolution the House must 
have been trying to help the Subcommittee achieve what 
it had been claiming it had a right to achieve, does not 
stand up. Neither on May 17, 1960 nor on June 1, 1960 is 
there any indication in the Congressional Record that the 
House was told that a demand for the internal files of the 
Authority was contemplated. There was never any refer- 
ence either to the request for files made in Congressman 
Celler’s letters of March 11 and March 24, 1960 to Appel- 
lant or to the contents of the contemplated subpoena. 

The court next relied on a statement by Congressman 
Brown of the Rules Committee that the Subcommittee 
would look into one particular State’s compact to find out 
‘¢just how a great many public funds are being expended’’. 
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The allusion to public fands would naturally be understood 
by the House to refer to federal funds, which are not 
involved in this investigation. In any event, the statement 
by Congressman Brown did not remotely suggest an 
investigation demanding the internal files of the Authority. 
The annual financial reports, Board minutes and other 
documents, already furnished the Subcommittee, would 
show how its money was being spent. The source of that 
information would not be in confidential internal memo- 
randa, staff reports and the like. 

Finally the court relied on a statement by Congressman 
Smith. An examination of the text of the discussion shows 
how little light this sheds on the intention of Congress. 
The Chairman of the Committee on Interstate and Foreign 
Commerce mentioned that his Committee had jurisdiction 
over certain compacts and asked whether it was not true 
that H. R. Res. 530 was meant to refer only to interstate com- 
pacts coming within the jurisdiction of the Judiciary Com- 
mittee. Congressman Smith’s only reply was: ‘And they 
are given blanket authority to investigate”. 

The opinion of the court thus takes the offhand remark 
of a single member of Congress, not focusing on the scope 
or depth of any particular investigation but merely reacting 
to the anxiety of a fellow Congressman as to what inter- 
state compacts would be included, and calls it ‘legislative 
history’? showing that the House intended to give the 
Judiciary Committee a blank check.® 

It is pertinent to note in this connection the explanation 
Congressman Smith had given earlier in the same discus- 
sion as to why H. RB. Res. 530 was being brought up at all. 
He referred to H. RB. Res. 27, which the House had passed on 
January 27, 1959, and said that ‘‘inadvertently the resolu- 
tion failed to include one section of authority of the com- 
mittee which was the section providing that it might have 


© Mr. Justice Jackson forcefully expressed the evils of selecting 
“casual statements from floor debates, not always distinguished 
for candor or accuracy, as 2 basis for making up our minds what 
law Congress intended to enact’’. Schwegmann Bros. v. Calvert 
Distillers Corp., 341 U. S. 384, 396 (1951) (concurring opinion). 
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jurisdiction involving the activities and operations of inter- 
state compacts’’. Thus H. B. Res. 530 was a routine pro- 
vision omitted by oversight from an omnibus resolution 
passed more than 14 months before Congressman Celler 
even directed his staff to make a study of the Authority. 

The omnibus resolution had itself been routine business. 
When a new Congress convenes, there are always numerous 
resolutions renewing or re-distributing committee assign- 
ments. H. B. Res. 27 was one of five such resolutions offered 
on January 27, 1959. At the time they were offered, the 
same Congressman Smith mentioned above pointed out 
that ‘‘there are no innovations in any of these resolutions 
so far as I now. They conform to the usual power that 
is given to committees to investigate matters within their 
jarisdiction.’’ 105 Conc. Rzc. 1207-08 (1959). 

The authorization of this Subcommittee was vague and 
indefinite. It is far from the ‘‘unquestioned authorization’’ 
that the court below recognized the Government must prove. 
At most it looked to an investigation calling for documents 
showing actual operations and activities—i.e., decisions 
reached and steps taken, as distinguished from internal 
communications and preliminary memoranda. Appellant 
has fully complied with all authorized demands of the 
subpoena. 

The Subcommittee, and then the Government at the trial, 
have tried to build a one-line resolution, designed to remedy 
an oversight in an earlier routine resolution, into an author- 
ization for an investigation without precedent in the history 
of Congress. This Court has very recently made clear that 
an attempt by a Congressional committee to use a vague 
authorizing resolution as a pretext for far-reaching investi- 
gations outside its normal domain cannot support a con- 
viction for criminal contempt of Congress. Brewster v. 
United States, 103 App. D. C. 147, 255 F. 2d 899, cert. 
denied, 358 U. S. 842 (1958). See also United States v. 
Kamin, 136 F. Supp. 791 (D. Mass. 1956). 
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IV. 


The Government Has Not Established Either That 
the Subpoenaed Documents Were Pertinent or That 
Their Alleged Pertinency Was Adequately Explained 
by the Subcommittee to Appellant. 


In addition to the necessity of a valid legislative purpose 
and a clear authorization from Congress, the Sapreme 
Court has established two indispensable requisites to a 
conviction for criminal contempt based on a refusal to 
produce documents demanded by a Congressional com- 
mittee: 

(1) the documents must be pertinent to the subject 
matter of the inquiry; and 

(2) the committee must make indisputably clear 
to the witness exactly what that subject matter is and 


the connective reasoning by which the committee claims 
the documents to be pertinent to it. 


If these requirements are not met, the witness is not guilty 
of the offense made criminal by the statute. Watkins v. 
United States, 354 U. 8. 178 (1957) ; Sacher v. United States, 
356 U. S. 576 (1958) ; Wilkinson v. United States, 365 U. S. 
399 (1961) ; Deutch v. United States, 367 U. S. 456 (1961) ; 
Bowers v. United States, 92 App. D. C. 79, 202 F. 2d 
447 (1953). In the case at bar the Subcommittee ruled 
Appellant in default without meeting these prerequisites. 

At the trial the Government fell far short of establishing 
Appellant’s guilt beyond a reasonable doubt, as it must 
in a criminal case. Unless actual pertinency, not some 
mere speculative or possible pertinency, is clear on the 
face of the subpoena, the Government must prove it. 
Deutch v. United States, supra; Bowers v. United States, 
supra. 

In the present case no one could seriously contend that 
pertinency appeared on the face of the subpoena, and the 
Government did not prove it at the trial. 
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A. The Subpoenaed Files Were Not Pertinent to the 
Stated Purpose of the Investigation. 


1. The court below erroneously stated the subject 
matter of the inquiry. 


The court below stated the ‘‘subject under inquiry”’ as 
follows (JA 303): 


‘©(1) whether the Authority was operating func- 
tionally and geographically as envisioned by Con- 
gress when it approved the 1921 and 1922 compacts; 
(2) whether it was carrying out the tasks given it 
pursuant to the compacts in a manner showing suf- 
ficient concern for Federal interests. The ultimate 
purpose of the investigation was to determine 
whether legislation to alter, amend or repeal the 
Congressional resolutions of consent to the compacts 
might be desirable in order to protect the Federal 
interests involved.’’ 


This statement expanded the subject of inquiry beyond 
the statement of scope and purpose made repeatedly by 
the Subcommittee itself. Chairman Celler’s own statement 
at the hearing on June 29, 1960, repeated verbatim by Sub- 
committee counsel at the Chairman’s request later in the 
same hearing, was as follows. (JA 112): 


“Tt remains for the Chairman to indicate the 
purpose and scope of the investigation in aid of 
which the subject subpoenas were issued. The pur- 
pose of the investigation is to ascertain conformance 
or non-conformance of the Port of New York Author- 
ity with the congressionally imposed limitations on 
its powers and the extent and adequacy with which 
the authority is carrying out its duties and respon- 
sibilities under the congressionally approved com- 
pacts in order to determine whether Congress should 
legislate ‘to alter, amend, or repeal,’ its resolutions 
of approval.’’ 


Three weeks before the hearing Chairman Celler had 
stated the purpose of the inquiry in a letter to Appellant 
in substantially the same words (JA 140). There was 
nothing in these statements of purpose by the Chairman 
about any subject so broad and general as whether the 
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Authority was ‘‘operating functionally and geographically 
as envisioned by Congress’’ or was ‘‘showing sufficient con- 
cern for Federal interests’”’. Yet both these subjects appear 
in the version given by the court below. 

Certainly Government counsel at the trial did not claim 
an investigative purpose of the scope stated by the court 
below, for the Government’s printed brief (p. 15) conceded 
that the purpose and scope were given in the Chairman’s 
statement, quoting it verbatim as set out above, and the 
Government offered no testimony at the trial to suggest any 
broader subject matter. 

The report of the June 29, 1960 hearing may explain 
the court’s confusion. The Chairman’s statement of investi- 
gative purpose was preceded and followed by so many 
vague, general statements about the importance of inter- 
state commerce, national defense, navigable waterways, 
national transportation policy, the ‘‘economic lives of 
millions of Americans’’ and ‘‘Federal interests,’’ that diffi- 
culty in interpreting it is understandable.* But clearly it 
is against the Subcommittee’s own narrower statement of 
investigative purpose that the pertinency of the demanded 
documents must be measured. United States v. Kamin, 
135 F. Supp. 382 (D. Mass. 1955); ef. Sacher v. United 
States, 356 U. S. 576 (1958). 

The court below stated that the Chairman’s statement 
at the hearing, on close analysis in the ‘‘calm of a lawyer’s 
office”’, might suggest a narrower subject matter than the 
court’s version or ‘‘yield ambiguities’’, but that the state- 
ment ‘‘must be considered in its entirety as it was made 
to the defendant at the hearing’? (JA 303). Bearing 
in mind that Appellant was given five minutes at the hear- 
ing to consider, in the light of all that had been said, his 


©The general statements referred to were not part of the 
statement of the subject under inquiry. After touching on these 
matters in his preliminary remarks, Chairman Celler carefully 
began his statement of investigative purpose with the words ‘‘it 
remains for the Chair to indicate the purpose and scope of the 
investigation”. Other remarks of the Chairman quoted in the 
opinion below ‘enlarged upon the Chairman’s view of the need for 
inquiring into the subject he had undertaken to define in that 
statement. 
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response to the Subcommittee’s demands, this observation 
of the court is puzzling. It is not apparent why one would 
gain a better understanding in a five minute recess, on the 
spot, than by close analysis in a lawyer’s office.* 
2. The Government did not sustain the burden of prov- 
ing the pertinency of the subpoenaed documents. 
The subject matter of the inquiry, as stated by the Chair- 
man at the June 29, 1960, hearing, had two branches: (1) 
conformance or nonconformance of the Authority with 
congressionally imposed limitations on its powers and (2) 
the extent and adequacy with which the Authority is car- 
rying out its duties and responsibilities under the compacts. 
The Subcommittee’s sweeping demands for internal files 
of the Authority were not pertinent to either branch, as 
can be demonstrated by examining just what were the 
‘<congressionally imposed limitations’’ and the ‘‘duties and 
responsibilities under the compacts’’: 


Congressionally Imposed Limitations. 

There was only one congressionally imposed limitation 
on the Authority’s powers, contained in the following 
proviso in the 1922 compact consent (JA 134): 


‘‘Provided further, That no bridges, tunnels, or 
other structures shall be built across, under, or in 
any of the waters of the United States, and no change 
shall be made in the navigable capacity or condi- 
tion of any such waters, until the plans therefor 
have been approved by the Chief of Engineers and 
the Secretary of War.’’ 


Even this limitation was not new; it merely restated an 
existing statutory requirement,** presumably to avoid any 
implication that it was being waived as to the Authority. 


© The Subcommittee had weeks in which to draft, in the calm 
of a lawyer’s office, its prepared statement. Even then it contained 
the ambiguities referred to by the court. Yet the court resolved 
all doubts in favor of the Subcommittee and against the accused. 
This did not meet the basic requirement of fair play established 
in the Watkins case. 
** 30 Stat. 1151 (1899), 33 U. S. C. §§401, 403 (1958) ; 34 Stat. 
84 (1906), 33 U. S. C. §491 (1958). 


66 


In any event, the demand for the internal files of the 
Authority had no pertinence to the limitation. None was 
suggested by the subpoena or proved at the trial. 


Duties and Responsibilities Under the Compacts. 

The Subcommittee chose to differentiate between 
‘“<powers’’, mentioned in the first branch of its inquiry, and 
‘¢duties and responsibilities’? mentioned in the second, but 
again the files demanded by the Subcommittee had no per- 
tinency. In the first place, none of the duties and responsi- 
bilities of the Authority were federally prescribed; all 
were prescribed by the States of New York and New Jersey. 
For its discharge of duties and responsibilities imposed by 
the two States, the Authority is accountable only to them. 
Secondly, the nature of the duties and responsibilities is 
such that the Subcommittee’s demands for internal files had 
no pertinency in any event. The duties and responsibilities 
may be summarized as follows (JA 114-34): 

(1) Before taking any property vested in a state 
government instrumentality the Authority must obtain 
the instrumentality’s consent. (1921 Compact— 
Art. 6) 

(2) The Authority must make annual reports to 
the legislatures of both States. It may not, without 
the authorization of the State legislature, pledge the 
credit of either State. (1921 Compact—Art. 7) 

(3) The Authority must comply with applicable 
regulations of State regulatory agencies. (1921 Com- 
pact—Art. 8) 

(4) The Authority must from time to time submit 
to the State legislatures supplementary plans for the 
development of the Port District. (1921 Compact— 
Art. 11) 

(5) The Authority must elect a chairman and vice 
chairman and establish their qualifications and duties 
and those of other officers or employees. (1921 Com- 
pact—Art. 14) 

(6) The Authority may not incur obligations for 
salaries or expenses prior to appropriations therefor 
by the States unless its revenues are adequate to meet 
all expenditures. (1921 Compact—Arts. 15 and 17) 
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(7) The Authority was required to determine, after 
public hearings, the exact location, system and charac- 
— $) each facility or improvement. (1922 Plan— 

ec. 6 


That is all there is in the compacts consented to by 
Congress so far as duties and responsibilities of the 
Authority are concerned. On the face of the subpoena the 
papers demanded by the Subcommittee do not appear 
remotely pertinent to these duties and responsibilities, 
and the Government offered no evidence to establish a 
connection. The reach of the subpoena was so broad that 
it obviously was not directed to ‘‘duties and responsibili- 
ties’? under the compacts. It called for documents chiefly 
concerned with the day-to-day internal operations of the 
Authority and other subjects unrelated to duties and 
responsibilities under the compacts, such as internal finan- 
cial reports, confidential reports, memoranda and recom- 
mendations, agenda, reports by the executive staff, papers 
as to the performance of construction and insurance con- 


tracts, and files relating to real estate and the issuance of 
revenue bonds. 


B. Appellant Was Not Adequately Apprised of the 
Pertinency, if Any, of the Subpoenaed Documents. 


1. The statement of the subject under inquiry was 
not adequate. 

The Watkins case made clear a basic requirement of 
, due process in a criminal contempt ease. The subject 
, matter of the inquiry must be stated with ‘‘andisputable 
clarity’? by the investigating committee so that the wit- 
ness may know with certainty whether questions asked 
or documents demanded are pertinent and whether his 
non-compliance will constitute criminal conduct. 
The Subcommittee here did not meet that standard. 
. The opinion of the court below demonstrates this, for the 
, court discerned in the Chairman’s remarks at the June 
29 hearing a subject matter far broader than that stated 
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by Government counsel in opposing Appellant’s motion 
for acquittal. A statement of purpose and scope capable 
of such differing interpretations hardly has the ‘‘undis- 
putable clarity’? necessary to enable Appellant to make 
knowing decisions as to the standard of criminality. 
Cf. Knowles v. United States, 108 App. D. C. 148, 280 F. 2d 
696 (1960). 


2. The Subcommittee’s connective reasoning was 
inadequate to establish the pertinency of the docu- 
ments demanded. 

Despite the evident confusion as to just what could be 
understood as the subject matter of the inquiry, one thing 
is clear: Appellant had reasonable grounds to believe that 
the subject matter was at least no broader than the state- 
ment of it made by the Subcommittee twice at the hearing 
of June 29, 1960 and a third time in earlier correspondence. 
The conviction cannot stand unless it can be determined 
that the Subcommittee’s connective reasoning made clear 
to Appellant in unmistakable terms that the documents 
demanded were pertinent to that subject matter. 

That the Subcommittee did not do so is made apparent 
by a comparative analysis of each category of subpoenaed 
documents and the reasons stated by the Subcommittee for 
considering them pertinent. The Subcommittee did not 
even establish pertinency to the broader subject matter 
which the court below understood was involved. 

Jn considering the comparative analysis which follows, 
it is important to observe the dimensions of the subpoena. 
The decision Appellant had to make on the spot,* in response 
to the Subcommittee’s explanations, related not just to one 
area of activity or a few specific types of documents, but 
to literally millions of papers of all kinds and descriptions. 
The uncontradicted testimony shows that the subpoena 


© Although Appellant had raised the objection of pertinency in 
his letter of June 10 to Chairman Celler, the Chairman’s reply of 
June 13 offered no explanation of pertinency but merely stated that 
the objection had been anticipated and that the Subcommittee con- 
cluded the documents were pertinent. 
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called for virtually all the files of the Authority covering 
a 14% year period, measured not just by whole file cabinets 
but by whole rooms full (JA 37, 39, 40). 

The demand for ‘‘internal financial reports’’, for 
example, was broad enough to include every paper having 
anything to do with money or finance, from the yearly 
revenue of the Holland Tunnel to the salaries of charwomen 
at New York International Airport. The Authority was 
told by Subcommittee investigators that the subpoena 
reached all the way to a report on employee cafeteria oper- 
ations (JA 24, 232, 236). The demand for papers relating to 
real estate was broad enough to cover not just policy docu- 
ments but all the voluminous technical legal documents 
incident to acquisition or transfer of thousands of titles 
and covering everything from a title search to arrange- 
ments for repair of a leaky water pipe. 

On the face of the subpoena, almost nothing was 
excluded. With such a subpoena the Subcommittee was 
under a duty to make indisputably clear just what kinds of 
documents it was asking for, and what they had to do with 
the investigation, before forcing Appellant to a decision 
that could result in his prosecution for criminal contempt. 

Turning now to an examination of each separate cate- 
gory of documents not produced and the connective rea- 
soning by which the Subcommittee sought to substantiate 
their pertinency :* 


Susrorna Irem 2. 


‘Internal financial reports, including budgetary 
analyses, postclosing trial balances, and internal 
audits; and management and financial reports pre- 
pared by outside consultants.’’ 


Tor Expianation. 


‘These materials, . .. are required by the sub- 
committee so that it may learn with particularity the 
extent and scope of the port authority’s operations 
and activities with respect to specific undertakings. 


*The Subcommittee’s statement of connective reasoning is 
printed at JA 204-210. 
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“Tt is therefore necessary for the subcommittee to 
find out how much of the authority’s revenues are 
derived from, and how much of its expenditures go 
toward carrying out, each of its various projects. 

“Such information is essential to determine 
whether or not certain channels of interstate com- 
merce in the port district are being discriminated 
against, or unduly burdened by, the policies—includ- 
ing financial policies—of the authority. 

“Ty addition, it has been alleged that the policy 
of the port authority in combining revenues for 
financing purposes from all its facilities, rather 
than reducing tolls on each facility as it is amortized, 
places an undue burden on the channels of inter- 
state commerce and is contrary to national trans- 
portation policy. 

* s ° e ° 

“<Moreover, some of the receipts and expenditures 
of the port authority are, under the terms of the 
interstate compacts and under Federal law, subject 
to the scrutiny of various Federal agencies .. .- 
[having] legal responsibilities over some of the 
authority’s activities and finances. 

“¢ Accordingly, it will be necessary for the subcom- 
mittee to examine all audits and internal financial 
data of the authority to determine the manner and 
extent to which the port authority has complied 
with the supervisory requirements imposed by the 


Federal agencies with responsibility for various 


port authority activities under the interstate com- 
pacts and to determine whether or not congressional 
consent should be conditioned upon added safe- 
guards.’ 

At most, this explanation suggested two concerns: 
(1) whether the policies of the Authority burden inter- 
gtate commerce generally or a specific channel of commerce, 
and (2) whether the Authority has complied with super- 
visory requirements imposed by federal agencies. Plainly 
the Subcommittee did not adequately connect these docu- 
ments with performance by the Authority of any duties 
or responsibilities under the compacts as required by 
Chairman Celler’s statement of the subject matter. 

(a) The Subcommittee’s statement that some of the 
Anthority’s receipts and expenditures are by the terms of 
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the compacts subject to federal scrutiny is not the fact. 
The compacts nowhere so provide. Any such federal 
scrutiny would be pursuant to some particular federal 
statute. Moreover, although the ‘‘Federal scrutiny’’ 
explanation goes only to ‘‘some of the receipts and expend- 
itures’’, the Subcommittee demanded all audits and internal 
financial data for this purpose. There was no explanation 
as to how those unrelated to federal scrutiny were pertinent. 

(b) The interstate commerce aspects of the explana- 
tion expressed a desire to ascertain the revenues and 
expenditures for each of the Authority’s projects. There 
was no attempt to explain the pertinency of financial docu- 
ments not bearing on revenues and expenditures, such as 
financial studies of proposed new facilities, or of any of the 
innumerable working papers used in connection with pre- 
paring the records showing revenues and expenditures. 

(c) The explanation suggests that there is some existing 
national transportation policy against which to judge the 
pooling of Authority revenues—a pooling which since 1931 
has been required by legislation of both States. As shown 
by the November, 1960 Subcommittee hearings, no such 
‘national transportation policy’’ exists. When asked about 
this alleged policy, Subcommittee counsel, after faltering 
through other untenable explanations, finally identified it 
with the Federal Bridge Act of 1946, which does not even 
apply to Authority bridges. The 1906 Act does apply, and 
that Act permits the pooling of revenues (Govt. ex. 9, 
pp. 1220-24). How can a witness decide to comply with a 
demand concerning a ‘‘policy’’ which does not exist? 

(d) The explanation stated that it was essential to 
determine whether financial policies of the Authority dis- 
criminate against ‘‘certain channels of interstate com- 
merce.’’ It is not apparent how such discrimination could 
occur except by differences in tolls or charges. The tolls 
and charges of the Authority are a matter of public record, 
and the Subcommittee did not make clear what internal 
financial documents it needed or why. 

(e) The statement as to tolls, on its face, appears con- 
cerned only with bridges and tunnels. There was no expla- 
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nation of pertinency as to documents relating to airports, 
piers, motor terminals or other facilities. And it required 
sophisticated speculation to find even the unstated nexus 
found by the court below between the expenditures on 
bridges and whether bridge tolls are a burden on interstate 
commerce (JA 311). 

(f) The Subcommittee did not even attempt an expla- 
nation of the pertinency of management and financial 
reports prepared by outside consultants. 


Susrozna Irem 3. 


‘All agenda of meetings of the Board of Commis- 
sioners and of its Committee; all reports to the 
Commissioners by members of the executive staff.’’ 


Tre Explanation. 


‘“These documents are pertinent to the inquiry to 
enable the subcommittee to learn what policies have 
been adopted by the board, the manner and extent 
to which those policies have been carried out by 
authority personnel and staff, and how those policies 
conform to obligations and limitations imposed by 
the congressionally-approved compacts. 

“This will permit a thoroughgoing review of the 
scope and extent of the activities an operations of 
the port authority at the top levels. It will also enable 
the subcommittee to determine whether or not policy 
formation and execution by the authority is con- 
sistent with congressionally-approved objectives. 

“The agenda and the reports of the staff are also 
required in order to afford a full view of the author- 
ity’s activities and operations. For example, failure 
of the authority to follow staff recommendations 
with respect to any Federal interest affected by the 
authority’s operations might frame issues significant 
jn the subcommittee’s assessment of those opera- 
tions.’’ 


This explanation was inadequate to establish pertinency 
for a number of reasons: 


(a) The Board and committee minutes of the Authority 
were furnished to the Subcommittee (JA 143, 167). Obvi- 
ously, the only documents that could reveal the policies 
“adopted by the board’? are the Board minutes, which 
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also contained the staff recommendations to the Commis- 
sioners. Agenda and staff reports could not show the 
adoption of policies by the Board. 

(b) Even assuming that the statement adequately tied 
the request for staff reports to ‘‘obligations and limita- 
tions’? imposed by the Compacts, the demand asked for 
‘tall’? staff reports—including those that had nothing to 
do with such obligations and limitations. 

(c) The stated purpose to obtain ‘‘a thoroughgoing 
review of the scope and extent of the activities and opera- 
tions of the port authority at the top levels’? and ‘‘a full 
view of the authority’s activities and operations’’ goes far 
beyond, not only the subject of inquiry as stated by the 
Chairman, and the subject of inquiry as stated by the 
court, but any valid legislative purpose. 

(d) The Subcommittee’s explanation that it wished to 
determine whether Authority policy formation and execu- 
tion was consistent with ‘‘congressionally-approved objec- 
tives’? and any ‘‘Federal interest’? was unrelated to the 
subject of the inquiry as well as too vague to be of any 
explanatory value. It would have been impossible, on the 
basis of the Subcommittee’s explanation, for Appellant 
to produce documents relating to his understanding of 
‘¢Wederal interests’? or ‘‘congressionally-approved objec- 
tives’? without running the risk of prosecution because 
the Subcommittee then or later had a different under- 
standing. O’Connor v. United States, 99 App. D. C. 
373, 240 F. 2d 404 (1956). 


Susrozna Irem 4(a). 


‘¢(4) All communications in the files of the Port 
of New York Authority and in the files of any of its 
officers or employees including correspondence, inter- 
office and other memoranda and reports relating to: 

‘¢(a) the negotiation, execution and performance 
of construction contracts; negotiation, execution and 
performance of insurance contracts, policies and 
arrangements; and negotiation, execution and per- 
formance of public relations contracts, policies and 
arrangements ;”’ 
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Tre ExpuanaTion aS TO CoNSTRUCTION ConTRacts. 


“Construction contracts are important to the 
subcommittee because most construction undertaken 
by the authority is for facilities used in, or in the aid 
of, interstate commerce or national defense. The 
subcommittee desires to ascertain whether this con- 
struction satisfies Federal requirements, policies and 
responsibilities and whether other construction work 
by the authority affects or interferes with any 
Federal projects or construction policy.”’ 

The deficiencies in this explanation were numerous: 

(a) No effort was made to connect these documents 
to the carrying out of compact duties or responsibilities. 

(b) The Subcommittee’s expressed desire to ascertain 
whether Authority construction ‘‘satisfies”’ undefined and 
unidentified ‘‘Federal requirements, policies and responsi- 
bilities”’ fell far short of the ‘‘undisputable clarity’’ needed 
to enable Appellant to determine the pertinency of the 
documents. Even after hearing, trial and conviction, it is 
still impossible to determine the meaning of this statement. 

(c) No explanation was given of what Authority con- 
struction or what ‘‘Federal projects or construction policy’ 
the Subcommittee had in mind in suggesting possible inter- 
ference by Authority construction. This is a glaring 
example of Subcommittee reliance on the mere possibility 
of pertinency which this Court condemned in Bowers v. 
United States, 92 App. D. C. 79, 202 F. 2d 447 (1953). 
If an unidentified possibility of interference with an 
unspecified federal project or policy is sufficient, any sub- 
poena from any committee of Congress would be a license 
to roam through any files anywhere. Even a subpoena of 
the files of the Governor of New York relating to recon- 
struction of the Executive Mansion could be justified (so far 
as pertinency is concerned) by asserting possible inter- 
ference with some unnamed federal project or some 
undescribed federal policy. 

(a) There was no attempt to explain the pertinency of 
or need for anything other than the contracts themselves, 
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yet no paper of any kind relating to construction was 
excluded by the subpoena. 


Tue Exrtanation as TO InsuRANcE ConTRacts. 

“Insurance contracts are necessary to the inquiry 
in part, because of the huge risks involved in the 
day-to-day operation of authority facilities and the 
potential liability of the port authority with respect 
to important national defense instrumentalities and 
with respect to the movement of persons and goods 
in interstate commerce. 

“In the event of any casualty for which the 
authority is liable, the possible indemnity could 
reach hundreds of millions of dollars, as was the 
ease, for example, in the Texas City disaster. Should 
the files show that insurance coverage has not been 
adequate to protect fully all of the Federal interests 
affected by the port authority, modification of the 
interstate compacts may be necessary.”’ 

This explanation is perhaps the most inadequate of all: 

(a) It says in effect that there may be a disaster at 
an Authority pier similar to the Texas City disaster and 
the Subcommittee wishes to know whether the Authority 
insurance coverage is adequate to protect ‘‘Federal inter- 
ests.’? This statement illustrates what the Watkins case 
referred to as the ‘wide gulf between the responsibility 
for the use of investigative power and the actual exercise 
of that power’? (354 U. S. at p. 205). It is hardly to be 
supposed that Congress intended the Subcommittee to 
assess the insurance risk of a Texas City type of disaster 
in New York Harbor by an investigation of insurance on 
only the Authority’s facilities, ignoring all piers owned by 
New York City and others, for the purpose of legislating 
with respect to the Authority alone. Obviously, this pur- 
ported explanation was merely a ruse to enable the Subcom- 
mittee to conduct a fishing expedition. 

(b) Since the 1921 and 1922 Compacts contain no refer- 
ence at all to insurance, insurance documents are not 
pertinent to the stated subject matter. Moreover, if the 
Subcommittee really wished to ascertain the extent of 
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insurance protection, the insurance policies themselves 
would give all the information needed. 

(c) The explanation was in terms of liability insurance, 
whereas the documents demanded relate to all types of 
insurance, including workmen’s compensation, life insur- 
ance, hospitalization, and any other. No attempt was made 
to explain the pertinency of these documents. 

(a) It is difficult to see how communications relating to 
the performance of insurance contracts bear any relation- 
ship to the adequacy of the coverage, and no explanation 
was offered. As with all other categories of documents, no 
showing of pertinence was attempted for the great mass 
of papers within the subpoena’s coverage. 


Tre Exeianation aS TO Bora Construction AND INSURANCE 
ConvTRacts. 

‘‘Further, if in the negotiation or letting of insur- 
ance or construction contracts clothed with Federal 
interests, practices are followed that prevent full 
competition or otherwise conflict with national poli- 
cies, again, legislation modifying consent in these 


regards may become important.”’ 


(a) Here again, the Subcommittee seems to assume that 
vague formulas such as ‘‘prevent full competition or other- 
wise conflict with national policies’’ and ‘‘clothed with Fed- 
eral interests”? explained everything and enabled Appellant 
to ascertain whether subpoenaed documents were pertinent. 
But who knows what kind of construction or insurance con- 
tract is ‘‘clothed with Federal interests’? or may ‘‘conflict 
with national policies’’? 

(b) The court below assumed that the ‘fall competition’ 
statement was intended to refer to some relation between 
Authority contract negotiations and the antitrust laws. To 
assume that Appellant was clearly apprised of this mean- 
ing, particularly when the Subcommittee stated it wished 
to use the information to amend consent, rather than to 
enact antitrust legislation, requires too much straining and 
stretching to satisfy due process. Yet Appellant was con- 
victed of a criminal offense on the basis of these meaning- 
less phrases. 
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| Top Expiawation as To Pusric Retations ConTracts. 


‘<Pyblic relations contracts are needed for similar 
reasons and for the additional reason that such con- 
tracts can be, and according to reports brought to the 
subcommittee’s attention, have been used for the 
purpose of affecting legislation and other govern- 
mental decisions on a variety of subjects, including 
diversion of interstate and foreign commerce from 
certain United States ports to the port of New York. 

“Such activities of the port authority are of mani- 
fest significance to the Congress because the very 
purpose of the constitutional requirement of congres- 
sional consent is to safeguard the interests of the 
many States from the combined efforts of those act- 
ing under a compact.”’ 


Here again, there neither was nor could be any explana- 
tion of pertinency to the stated subject of inquiry—the 
duties and responsibilities of the Authority under the com- 
pacts. There are other inadequacies: 

(a) The statement as to use of public relations contracts 
to affect “legislation and other governmental decisions on 


a variety of subjects’’ could not assist Appellant in ascer- 
taining pertinency. 

(b) After stating its interest in insurance and con- 
struction contracts the Subcommittee said that public rela- 
tions contracts are needed for ‘‘similar reasons”’, but the 
explanation given for needing insurance and construction 
contracts had no conceivable application. 

(c) The explanation does not seem concerned with public 
relations contracts except as they somehow affect federal 
legislation and federal governmental decisions, since a 
state does not have power by legislation to effect what the 
Subcommittee called ‘diversion of . . . commerce’”’ from 
other ports to the port of New York. The Subcommittee’s 
demand, however, was broad enough to cover public rela- 
tions documents used to influence state legislation or encour- 
age private businesses to use the port of New York, and the 
Subcommittee did not attempt to explain the pertinency of 
these documents. 
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(d) It is anything but clear what the subpoena meant 
by ‘‘public relations contracts, policies and arrangements”’, 
and the Subcommittee did not explain. This lack of clarity 
was sharply revealed at the hearings in December, 1960, 
long after Appellant had been cited for contempt. There it 
came out that Appellant understood ‘‘public relations’’ to 
mean the work of the Authority’s Public Relations and Com- 
munity Relations Departments which handle such things as 
press inquiries, press releases and community relations. 
The Subcommittee apparently understood something 
entirely different by ‘‘public relations.’? It considered 
activities, with which these departments had nothing to do, 
for the promotion of port business and the expression of the 
Authority’s views on the St. Lawrence Seaway legislation 
to be ‘‘public relations’? (Govt. ex. 9, pp. 1392-1419). 

The illustration is important because it demonstrates the 
necessity of a clear and unambiguous statement of connec- 
tive reasoning to convey the information necessary for a 
witness to determine pertinency correctly at the peril of 
going to jail. A major vice in the Subcommittee’s explana- 
tion of this category, as in every other category, is the use 
of vague, undefined generalities instead of a candid, pre- 
cise, specific statement of its objectives. For example, had 
the Subcommittee explained that it wanted all Authority 
documents relating to the Authority’s position on the St. 
Lawrence Seaway, at least Appellant and the Subcommittee 
would have had the same documents in mind, even if they 
disagreed on pertinence. 


Svsporwa Irem 4(b). 


‘All communications in the files of the Port of 
New York Authority and in the files of any of its 
officers or employees including correspondence, inter- 


office and other memoranda and reports relating to: 
e e e e ° ° 


‘¢(b) the acquisition, transfer and leasing of real 
estate ...’’ 


Tue Exrranation. 


sc... the subcommittee wishes to consider, for 
example, whether real estate acquisitions, transfers 


79 


and leases by the port authority outside the specified 
geographical limits of the port district as contem- 
plated by Congress should be further limited by 
modifying legislation. It also wishes to consider, as 
an additional example, whether the acquisition, 
transfer and leasing of real estate by the port author- 
ity for industrial development and similar com- 
mercial purposes not related to the initially approved 
purpose of coordinating transportation should be 
curtailed or regulated.”’ 

Here again, the explanation was not adequate to explain 
the pertinency of the documents to the stated subject of 
inquiry or any other subject. 

(a) It assumed erroneously that Congress contem- 
plated a geographical limitation on acquisitions, transfers 
and leases of real estate by the Authority, whereas in fact 
Congress consented to a provision in the 1921 Compact 
under which the States could change the boundaries of the 
Port District. 


(b) The Subcommittee did not attempt to explain the 
pertinency of documents relating to real estate used for 


compact purposes within the Port District as defined in the 
1921 Compact. Yet the Subcommittee insisted on documents 
relating to all real estate transactions. 

(c) Nothing in the Subcommittee’s explanation 
remotely suggests the pertinency of the great mass of 
documents demanded. The subpoena calls for documents 
relating to title questions, appraisals, title insurance, evalu- 
ations, taxes, rent receipts and requests for repairs, none 
of which bear on any real estate policies that could be of 
concern to Congress. : 

(a) The acquisition, transfer and leasing of real estate 
have traditionally been viewed as solely matters of state 
interest. It is difficult, as the Subcommittee found, to formu- 
late even a speculative connection between such trans- 
actions by the Authority and a federal interest. 


Susroena Irem 4(c). 


‘¢ All communications in the files of the Port of 
New York Authority and in the files of any of its 
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officers or employees including correspondence, inter- 
office and other memoranda and reports relating to: 


“‘(c) the negotiation and issuance of revenue 
bonds... .”’ 


Tue Expianarion. 

‘¢These documents are sought, in part, because 
it has been alleged that full and free competition is 
not permitted by the authority in underwriting 
arrangements for issuance of its bonds. 

“In addition, it appears that issuance of these 
bonds is not subject to regulation by the Securities 
and Exchange Commission. The effectiveness with 
which the port authority conducts these financing 
operations bears directly upon its ability to carry 
out its responsibilities under the compacts.”’ 

Once more, it is plain that the explanation is unrelated 
to any duties or responsibilities under the compacts since 
none are there imposed with respect to revenue bonds. 

(a) The explanation is confused and confusing. It 
stated that the issuance of Authority bonds is not subject 
to regulation by the SEC. Although Authority bonds are 
exempt from some SEC regulation, the SEC does have 
powers as to Authority bonds under the statute’s provisions 
prohibiting the use of fraudulent statements.* Even if the 
SEC had full jurisdiction, it would not concern itself with 
“‘the effectiveness with which the port authority conducts 
these financing operations.”’? Mention of the absence of 
SEC regulation does nothing to explain why the Subcom- 
mittee is concerned with such matters. 

(b) The Subcommittee’s demand for documents was 
not limited to those bearing on whatever pertinence it 
was suggesting. It included mountains of technical papers 
regarding the terms of particular bonds, and changes 
therein, having no relationship to any Subcommittee pur- 
pose except that of rummaging. 


Svusporna Irem 4(d). 


*¢(4) All communications in the files of the Port 
of New York Authority and in the files of any of its 


* Securities Act of 1933 §17, as amended, 68 Stat. 686 (1954), 
15 U.S. C. §77q (1958). 
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officers or employees including correspondence, inter- 
office and other memoranda and reports relating 
to: 


* * s * * 


‘<(d) The policies of the authority with respect 
to the development of rail transportation.” 


Tur ExeianaTion. 

‘‘These documents have been requested because 
of the subcommittee’s desire to ascertain the extent 
to which one of the authority’s principal purposes 
has been carried out. In article 6 of the 1921 com- 
pact as approved by Congress, certain primary 
powers granted under the compact are conditioned 
upon approval of a comprehensive plan for the 
development of the port. 

“Tn 1922, this comprehensive plan was presented 
to the Congress and approved. The 1922 compre- 
hensive plan dealt extensively with development of 
rail transportation into and out of the port district. 
Accordingly, examination of files dealing with policies 
concerning the development of rail transportation 
are necessary to give the subcommittee information 
as to how this part of the authority’s mandate as 
approved by Congress in 1922 has been and is being 
carried out.’’ 


Of all of the categories of documents demanded in the 
subpoena, the explanation as to this one alone alludes to 
a duty or responsibility imposed on the Authority in the 
compacts, but the Subcommittee did not offer an adequate 
explanation of pertinency. 

(a) Policies concerning ‘‘the development of rail trans- 
portation,’’ which the Subcommittee said it needed to exam- 
ine, can be found only in the minutes of the Authority, all 
of which were delivered to the Subcommittee. 

(b) The explanation as to this category shares with 
others the vice of inexcusable vagueness. It is hardly clear 
what is embraced by the ‘‘communications . . . relating to 
... policies’? demanded by the Subcommittee. The explana- 
tion made it no clearer. Appellant could not know whether 
the Subcommittee wished only documents containing an 
explicit reference to some adopted policy or to some con- 
templated policy or to effectuation of policy. 
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(ce) The 1922 Comprehensive Plan was solely a freight 
plan. Yet the subpoena calls for all documents relating to 
rail transportation, including those relating to passenger 
transportation, with no effort to explain pertinency. 


The Subcommittee’s explanation, as a whole and in its 
component parts, made only one thing clear: the Sub- 
committee had no defined or definable subject matter in 
mind and its definition of pertinency was that the sub- 
poenaed documents were pertinent to whatever they might 
disclose. 

The explanation did not merely include one or two 
ambiguous points which Appellant might have cleared up 
by asking a few questions for his guidance. It was a 
morass, virtually certain to result in a charge of contempt 
against Appellant if he did less than turn over the entire 

files of the Authority. 
' Such an explanation of pertinency does not satisfy 
due process. Under the Sixth Amendment, as well as the 
Fifth, Appellant was entitled to be informed definitely of 
the ‘‘nature and cause of the accusation’’ before being tried 
and sentenced criminally. 

In addition, it was made clear at the Subcommittee’s 
subsequent November-December hearings that the entire 
statement of purpose and all the explanations of perti- 
nency at the June 29 hearing had been an outright sham. 
The questioning at these hearings bore no relation to any 
of the so-called ‘‘Federal interests’? earlier invoked as 
the reason why all the subpoenaed files were needed. 

The subject which took more time than any other at the 
hearings was whether two Authority officials properly 
received ‘‘entertainment and gifts’? (consisting almost 
entirely of business lunches and dinners) from the broker 
for some of the Authority’s insurance (Govt. ex. 9, pp. 
632-1075). The Subcommittee also investigated whether 
the Authority paid too high a rate of interest on a loan, 
although a United States Government agency, which sold 
Government guaranteed obligations enjoying the highest 
financial rating, found it necessary to pay a higher rate 
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during the same period (id., pp. 264-89); whether the 
Authority properly had money ‘‘lying around idle’? in 
various bank accounts (id. pp. 300-17); whether an 
Authority employee properly accepted payments from a 
| lessee of Authority property (id. pp. 354-438); whether 
' meetings of Authority Commissioners are too brief 
i and decisions reached too rapidly (id. pp. 501-83); 
: and whether the Authority properly awarded a $3,633,000 
‘ construction contract to the second lowest bidder rather 
' than a bidder, $34,000 lower, whose own references gave 
' unfavorable reports on his prior work (id. pp. 1345-91). 
The fact is that the Subcommittee had no probable 
i eause for believing the subpoenaed documents would throw 
light on any area of legitimate federal concern. It is 
significant in this connection that the Government put no 
' witness on the stand to suggest a reason for any of the 
documents demanded or to show a single fact in support of 
' the speculative connective reasoning. It is instructive in 
: this connection to compare Wilkinson v. United States, 365 
i U. S. 399 (1961), where the Court in affirming a contempt 
conviction referred to the importance of a showing of 
probable cause. 

There was no such showing at the trial of Appellant or at 
the Subcommittee hearing of June 29, 1960. At most, as 
: toafew categories of documents, the Subcommittee referred 
i to unidentified ‘‘complaints’’? or stated ‘‘it has been 
| alleged’? (JA 113). For example, the Chairman stated that 
“it has been alleged’’ that the policy of combining revenues 
for financing purposes conflicts with national transporta- 
, tion policy. The policy of combining revenues is specifically 
required by State statutes. It is not necessary to examine 
| the files of the Authority to ascertain whether that statutory 
policy conflicts with national transportation policy, assum- 
ing one exists, 

The Subcommittee’s sweeping demand for documents, 
with no adequate explanation of pertinency and no showing 
| of any probable cause for believing that these documents 
: were related to any legitimate area of Subcommittee con- 
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cern, was an unreasonable search violating the Fourth 
Amendment. FTC v. American Tobacco Co., 264 U. S. 298 
(1924) ; Hale v. Henkel, 201 U. S. 43, 76-77 (1906) ; see also 
McMann v. SEC, 87 F. 2d 377, 379 (2d Cir.), cert. denied, 
301 U. 8. 684 (1937), where Judge Learned Hand gave the 
following definition, fully applicable here, of an unreason- 
able search: 


“(the search is ‘unreasonable’ only because it is 
out of proportion to the end sought, as when the 
person served is required to fetch all his books at 
once to an exploratory investigation whose purposes 
and limits can be determined only as it proceeds.’ 


Vv. 


The Court Erred in Finding That Appellant Had 
Willfully Made Default. 


As the court below recognized (JA 330-31), the 
contempt statute here involved is an anomaly in the law. 
Where it applies, the only way a witness can raise even 
serious and unadjudicated constitutional objections is to 
refuse compliance at the risk of fine and imprisonment. 
Pauling v. Eastland, 109 App. D. C. 342, 288 F. 2d 126, cert. 
denied, 364 U. S. 900 (1960). For most witnesses, such a 
price in practical effect precludes jadicial review of con- 
stitutional objections to the demands of Congress. Stat- 
utory penalties so great as to preclude resort to the courts 
for the vindication of basic rights are unconstitutional. 
Oklahoma Operating Co. v. Love, 252 U. S. 331, 336-37 
(1920) ; Ex parte Young, 209 U. S. 123, 148 (1908). 

Although no case has passed on the point, there is a 
closely related and even clearer constitutional infirmity in 
the conviction of Appellant. He was criminally sentenced 
for following the orders of the Governors in raising, in 
the only way allowed by law, the constitutional objections 
of the two States to the subpoena. 

To sustain such a conviction would make practically 
impossible assertion by the states of constitutional objec- 
tions to intrusions upon their sovereignty by Congress. It 
would mean that if Congress subpoenas a subordinate 
official, the state is powerless to object, regardless of the 
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' magnitude of the demand and lack of constitutional basis 
’ for it, unless the Governor can persuade the subordinate 
official to refuse compliance at the risk of being branded a 
' criminal and subjected to fine and imprisonment. Appli- 
| cation of the statute to impose such obstacles to the resist- 

ance by the states of unwarranted intrusions on their 
| sovereignty is itself a violation of the Tenth Amendment. 


A. Appellant Did Not Have Legal Authority To 
Produce the Subpoenaed Documents. 

Even assuming the constitutionality of the contempt 

statute as here applied, the court below erred in holding 
that Appellant, in declining to produce documents in obedi- 
ence to instructions of the Governors, willfully made 
default. 
The subpoena did not call for documents belonging to 
' Appellant personally, but only those over which he nor- 
mally has theoretical or legal custody as a State official. 
It does not call only for documents over which Appellant 
has physical custody, but documents in files located 
throughout the Authority’s many departments and offices 
at all locations. Appellant’s official custody was effectively 
removed on June 27, 1960, when Appellant was directed 
by resolution of the Board of Commissioners of the 
Authority to comply with the instructions of the Gov- 
ernors, contained in their letter of June 25, 1960, not to 
produce the internal documents subpoenaed. 

If the Commissioners and the Governors had power to 
direct Appellant not to produce the documents, Appellant 
for that purpose no longer had legal custody of the docu- 
ments. They clearly had that power. 

Under the 1921 Compact the Commissioners act as a 
Board and adopt by-laws and appoint officers (Arts. 5, 14). 
Under the Authority’s By-Laws the Chairman has general 
supervision over the business of the Authority subject to 
the direction of the Commissioners (Art. 3A). Appel- 
lant is in administrative charge of the Authority’s activi- 
ties under the direction of the Commissioners. The 
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Commissioners themselves were under express instructions 
from the Governors not to permit production of the sub- 
poenaed documents (JA 187-91). 

By statutes of New York and New Jersey the business 
of the Authority is under the direct control of the Gover- 
nors. The statutes require that the minutes of the Author- 
ity’s meetings be certified and transmitted to the Governors 
for veto or approval. No action is effective until the 
10-day veto period expires without a veto by either Gov- 
ernor.® 

The Governors also exercise their authority by their 
power to appoint the Commissioners. N. J. Rev. Srat. 32:2- 
3 (1937) and N. Y. Sess. Laws 1930, ch. 422, §6. The Gov- 
ernor of New York may remove a New York Commissioner 
on charges and after a hearing. N. Y. Sess. Laws 1930, 
ch. 422, §4. 

Thus, the Authority may take no action without the con- 
currence of both Governors or against the wishes of either. 

Even if there were no statutory basis for the Governors’ 
power to direct non-compliance with the subpoena, that 
power would inhere in the executive power vested in the 
Governors by the State Constitutions.** Only the Gover- 
nors are in a position to make the ultimate determination 
whether the States should resist or surrender to federal 
intrusion upon their sovereignties. That determination 
involves considerations far transcending those affecting 
the Authority alone. Unless the Governors are permitted 
to make and to enforce that decision, responsibility for 
protecting vital interests of the States is taken out of the 
hands of the Governors, elected by and responsible to the 
people, and placed in the hands of the Governors’ 
appointees or even lower subordinates such as Appellant. 

The Supreme Court has held that a witness may not 
be held in contempt for failure to produce documents 
which he does not have legal authority to produce. United 
States ex rel. Touhy v. Ragen, 340 U. S. 462 (1951); Boske 
v. Comingore, 177 U. S. 459 (1900). 


*N. J. Rev. Star. 32:2-3, -6, -7, -9 (1937) ; N. Y. Sess. Laws 1927, 
ch. 700, §§1, 2, 3, as amended, N. Y. Sess. Laws 1956, ch. 215, 
§2; By-Laws Art. VIII. 

** N.Y. Const. art. IV, §1; N. J. Consr. art. V, §1. 
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In the Touhy case the Court held that a subordinate 
official of the Department of Justice could not be held in 
contempt for refusal to respond to a judicial subpoena. 
Regulations issued by the Attorney General under the fed- 
eral housekeeping statute, Rev. Star. $161 (1875), 5 U.S. C. 
§22 (1952), withdrawing from subordinates the power to 
release department papers, were held valid. Since the 
power was validly withdrawn, the conviction for contempt 
could not stand. The Boske case similarly held, in reversing 
a conviction for contempt, that a collector of internal rev- 
enue had no legal authority to produce, in disobedience of 
departmental regulations, documents subpoenaed in a state 
court proceeding.” 

The court below misconceived the rationale of the Touhy 
and Boske cases. Their applicability does not depend 
on physical control of the documents but on legal authority 
to produce them. In Appeal of SEC, 226 F. 2d 501 (6th 
Cir. 1955), the court reversed a conviction of civil contempt 
on the ground that SEC regulations prohibiting the pro- 
duction of documents by SEC employees were valid under 
the Touhy rule, even though not promulgated pursuant 
to the federal housekeeping statute. In that case the 
employee convicted of contempt had brought into the 
courtroom the very documents which the District Court 
demanded. Thus, the only question was whether the regu- 
lations of the agency had deprived the employee of the 
legal authority to surrender the documents to the court. 
It was so held. 

The court below confused the reasons why house- 
keeping regulations are valid with the reasons why a con- 
tempt conviction of a witness obeying them may not stand. 
The validity of the regulations may depend, as the court 
stated, on a need for centralization of decisions and a need 
for protecting confidential information. The reason why 
the contempt conviction is improper is that under these 


* See also In re Valecia Condensed Milk Co., 240 Fed. 310 (7th 
Cir. 1917), where an adjudication in a bankruptcy proceeding that 
a state official was in contempt was reversed on the ground that a 
state statute precluded the official from divulging state tax 
information. 
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valid regulations the official does not have legal authority 
to produce the documents. 

This confusion is further demonstrated by the court’s 
assumption that the validity of the orders of the Governors 
depends on considerations germane to the federal house- 
keeping statute. That is not the case. The validity of the 
Governors’ orders depends upon whether they have the 
power under State law to issue them. The court below 
did not dispute that the Governors had that power. 

Reliance by the court below on Sawyer v. Dollar, 89 
App. D. C. 38, 190 F. 2d 623 (1951), vacated as moot, 344 
U. S. 806 (1952), was misplaced. The only part of that 
decision which could be at all applicable here is the fact 
that this Court, in declining to impose penalties for criminal 
contempt, gave full weight to the assertions of government 
officials that their action had been taken for the protection 
of “‘rights claimed in good faith’’ (190 F. 2d at p. 636). 

In 1950, this Court in the Sawyer case finally adjudi- 
eated that shares of stock delivered to the United States 
by the Dollar interests had been delivered only as a pledge 
and that the Dollar interests were entitled to possession of 
the stock after the debt was paid. Following that deter- 
mination, Secretary of Commerce Sawyer and other Gov- 
ernment officials violated this Court’s mandate by refusing 
to surrender possession of the stock. 

The Government officials relied on the orders of their 
superiors in opposing the charge of civil contempt. The 
basis of this Court’s holding that the superiors’ orders 
were not a defense was that, in view of the prior adjudica- 
tion of the right to possession, no government official could 
be holding the stock in his official capacity but only in his 
individual capacity as a tortfeasor (id. at pp. 627, 632). 
Since it had been finally adjudicated that the stock was 
not in the possession of the United States but in the pos- 
session of Mr. Sawyer as a private individual, there was 
no power in his superior officers to determine his legal 
authority to hold the stock. 

In the present case, Appellant does not and could not 
hold the Authority’s files as an individual. The files belong 
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to a State agency, and the Commissioners and the Gov- 
ernors have full power to withdraw Appellant’s legal 
authority to surrender them, and did so. 

There is another basic difference. In the Dollar litiga- 
tion, the parties had had a full opportunity to obtain a 
judicial determination of the constitutional issues bearing 
upon their respective claims before the contempt citation. 
No one was placed in jeopardy of his liberty or property 
before that adjudication. After six years of litigation, 
a final order of this Court had adjudicated the rights of 
the parties. It was after that final adjudication that Sawyer 
and others refused to obey the mandate of this Court. 
Appellant here has made no claim that the Governors may 
direct him to disobey a final judgment of this Court. 


B. In Declining To Produce Documents on the Basis 
of the Orders of the Governors, Appellant Did Not Will- 
fully Make Default. 


A conviction for willful default requires at a minimum 
that the witness have a deliberate intention not to produce 
documents. It cannot be a contempt unless it is deliberate, 
and it cannot be deliberate unless the witness believes he 
has the authority to produce the documents. 

There can be no doubt that Appellant believed he was 
bound to obey the instructions of the Governors and the 
Commissioners, Appellant was not acting for himself but 
as the career employee of the agency of the two States 
whose documents were subpoenaed. Appellant did not 
make, and was not entitled to make, the decision to resist 
the Subcommittee. That decision rested with the Com- 
missioners and the Governors. 

Moreover, to convict Appellant for contempt when faced 
with contradictory orders of the Subcommittee and the 
Governors was not due process of law. Cf. Korematsu v. 
United States, 323 U. S. 214, 220, 232 (1944). 

The court below stated that had Appellant as the Gov- 
ernors’ advisor only recommended non-disclosure his 
default might not be willful, but that the orders of the 
Governors were a ratification of Appellant’s continuous 
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position of non-compliance rather than a command to 
assume that position. Even if this were so, it would not 
make the Governors’ orders any less binding. It was 
entirely unwarranted for the court to imply that the 
Governors would follow the recommendation of a sub- 
ordinate regardless of whether it coincided with their own 
judgment. 

In addition to being irrelevant, the court’s conclusion 
is not supported by the facts on which it relied. The court 
relied on the fact that Appellant, at the time of Chairman 
Celler’s March 11, 1960 letter, before the subpoena was 
issued, believed that it would be ‘‘a grave mistake for the 
two States to permit this sort of investigation’’ and assisted 
and concurred in the letter dated March 18, 1960 sent by 
the Commissioners to the Governors. The last sentence of 
that letter, quoted by the court, stated: 


“We will not grant them [the Subcommittee] access 
to internal administrative material or the day-to- 
day working files of the various departments of the 
Port Authority unless we receive your authoriza- 


tion to do so’? (JA 267). 


The court ignored the remainder of the letter, which made 
abundantly clear that the Commissioners and Appellant 
knew it was not within their province to make the decision 
whether or not to comply with the Subcommittee’s request. 

The facts referred to by the court show only that the 
Commissioners would not comply with what they and 
Appellant believed to be an improper request for docu- 
ments unless the Governors authorized it. The court seems 
to draw an inference from the quoted sentence of the 
March 18 letter of some impropriety on the part of the 
Commissioners and Appellant in refusing access to the 
files until they received the Governors’ authorization. But 
unless the Commissioners initially refused, there would be 
no purpose in sending the letter. The files would already 
be surrendered to this Subcommittee before the Governors 
had a chance to make a decision. 
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The court below also said that Appellant participated 
in many meetings ‘“‘which were held not to discuss whether 
there ought to be production of the Authority documents ... 
but to resolve ‘differences ... as to procedure ... the two 
Governors should take’ ’’ (JA 329). The relevance of this 
to the Court’s conclusion is not clear, but in any event the 
evidence does not support the court’s statement. At the 
trial, Appellant was asked whether there was any truth to 
the suggestion that the Governors’ policy was adopted as 
a result of Appellant’s recommendations. Appellant’s full 
answer was as follows (JA 26-27): 


“No. I was with every one that discussed the 
matter, I thought it would be a grave mistake for 
the two States to permit this sort of investigation 
into the internal files of this or any other State 
agency. In that respect I was in accord with every- 
one’s view that I heard discuss it. I heard in all 
these conferences, I dare say, thirty or forty State 
officials throughout both States discussing it, and I 
never heard any contrary view. There were differ- 
ences from time to time as to procedure, but never 
any differences as to the basic and the substantive 
view of the position that the two States, the two 
Governors should take.”’ 


Thus, it is plain that the question whether the docu- 
ments should be produced was discussed and thirty or forty 
state officials all expressed a negative view. Even if the 
meetings had discussed only procedure, it would not follow 
that Appellant’s participation was wrongful. The Gov- 
ernors and their representatives were entitled to the 
candid advice of all State officials as to the manner in 
which the difficult political and legal questions relating to 
the subpoena should be handled. The procedure decided 
upon after these meetings was to request from the Sub- 
committee a meeting with the Governors at which the 
differences between the Subcommittee and the States might 
be resolved without this extraordinary litigation. That 
meeting was refused by the Subcommittee. 
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C. A Refusal To Produce Documents in Good Faith 
on the Basis of Serious Constitutional Objections Is Not 
‘Willful. 

As expressly recognized by the court below, Appellant’s 
challenge to the subpoena was in good faith and based 
on fundamental constitutional objections. Even though 
rejecting Appellant’s contentions, the court made clear 
that it regarded the constitutional questions as never 
having been squarely resolved by the Supreme Court. (JA 
330-31) Under these circumstances Appellant was not in 
willful default. United States v. Murdock, 290 U. S. 389 
(1933) ; cf. Sinclair v. United States, 279 U. S. 263 (1929). 
The ground on which the Supreme Court in the Murdock 
case distinguished the Sinclair decision clearly implied that 
the word ‘‘willfully’’ in the contempt statute, as in the tax 
statute under which Murdock was convicted, requires more 
than just an intentional act. 

Since the Murdock decision, this Court has had occa- 
sion to construe the meaning of ‘‘willfully’’ in 2 U. S. C. 
§192 in several cases, the most recent of which was Licavoli 
v. United States, No. 15764, D. C. Cir., Feb. 16, 1961.° 
In Licavoli, the Court, finding the Murdock case inap- 
plicable, ruled that intentional failure to appear in 
response to a Congressional subpoena, in reliance on 
advice of counsel, constituted willful default. 

Although the Licavoli decision seems to depart from 
the direction indicated in Murdock, this Court’s opinion 
suggests that in some instances even intentional non-com- 
pliance with a subpoena would not constitute a violation of 
2 U.S. C. §192. It noted, for example, that a failure to 
appear due to illness would not be a willful default. 

The present case is factually different from Licavoli. 
Appellant did appear, offered to testify freely, and pro- 
duced many of the documents called for. He explained 
meticulously the serious constitutional basis for his objec- 


® See also Townsend v. United States, 68 App. D. C. 223, 95 F. 
2d 352, cert. denied, 303 U. S. 664 (1938); Fields v. United 
States, 82 App. D. C. 354, 164 F. 2d 97 (1947), cert. denied, 332 
U.S. 851 (1948). 
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tions and the orders given by the Governors and Com- 
missioners that the preservation of the constitutional 
rights of the States must not be compromised by com- 
pliance with the Subcommittee’s further demands. Non- 
compliance under these circumstances should not be held to 
constitute willful default. 


Vi. 


The Offense Defined in 2 U. S. C. §192 Does Not 
Include Refusal To Produce Documents Which Would 
Be Privileged in a Court of Law. 


The documents demanded by the Subcommittee’s sub- 
poena included tentative notes and memoranda, interde- 
partmental comments, criticisms and recommendations, con- 
sultant reports, legal memoranda and opinions and other 
documents relating to policy formation within the Author- 
ity. These documents would be privileged from produc- 
tion in judicial proceedings under the privilege for docu- 


ments relating to internal management functions of govern- 
ment agencies. As to the legal memoranda and opinions 
the attorney-client privilege would also apply. The offense 
created by the statute under which Appellant was convicted 
does not include refusal to produce documents so privileged. 
The scope of the privilege for documents relating to 
the internal operations of government is reviewed in 
8 Wicmorz, Evmence 805 (McNaughton rev. 1961), which 
concludes that the privilege is applicable to ‘‘interde- 
partmental communications, reports of agents and sub- 
ordinates, advisory recommendations and departmental 
records and files.” This privilege has been recognized in 
the federal courts at least since 1876. In Gardner v. Ander- 
son, 9 Fed. Cas. 1158 (No. 5220) (C. C. D. Md. 1876), 
the court held that a letter from an appraiser of merchan- 
dise to the Secretary of the Treasury, recommending 
removal of a clerk in the appraiser’s office, could not be 
subpoenaed in an action against the appraiser. Holding the 
document privileged, the court said: 
‘¢Communications in writing passing between officers 
of the government, in the course of official duty, 
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relating to the business of their offices, are privileged 
from disclosure, on the ground of public policy, and 
the production will not be compelled by courts of law 
or equity.’’ 

In Boeing Airplane Co. v. Coggeshall, 108 App. D. C. 
106, 280 F. 2d 654 (1960), this Court refused to order 
the enforcement of a subpoena duces tecum, issued to the 
United States Renegotiation Board in so far as it sought 
internal documents of the Board dealing with recom- 
mendations as to policies or decisions. The Court held 
(280 F. 2d at p. 660) : 

“But a claim of privilege is asserted, particularly 
with regard to recommendations to the Board by 
those in concert with it. To the extent that the docu- 
ments deal with recommendations as to policies which 
should be pursued by the Board, or recommenda- 
tions as to decisions which should be reached by it, 
the claim of privilege is well founded.’’ 

In Kaiser Aluminum & Chemical Corp. v. United States, 
157 F. Supp. 939 (Ct. Cl. 1958), the Administrator of the 
General Services Administration refused to produce a docu- 
ment subpoenaed by the plaintiff on the ground of execu- 
tive privilege, claiming that the document contained recom- 
mendations and advice on permanent policy. In holding the 
document privileged, Mr. Justice Reed, sitting by designa- 
tion, pointed out that the document was ‘‘the kind that 
every head of an agency or department must rely upon for 
aid in determining a course of action or as a summary of an 
assistant’s research’’. He continued (157 F. Supp. at p. 
945-47) : 

“Free and open comments on the advantages and 
disadvantages of a proposed course of govern- 
mental management would be adversely affected if 
the civil servant or executive assistant were com- 
pelled by publicity to bear the blame for errors or 
bad judgment properly chargeable to the responsible 
individual with power to decide and act. Govern- 
ment from its nature has necessarily been granted 
a certain freedom from control beyond that given 
the citizen. * * * 
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‘“There is a public policy involved in this claim 
of privilege for this advisory opinion—the policy of 
open, frank discussion between subordinate and chief 
concerning administrative action. 

° * e * * e 
“‘While this is not the attorney-client privilege, 
the demand for this document seeks to lay bare the 
discussion and methods of reasoning of public 
officials. The fact that the author is dead is imma- 
terial here. It is not a privilege to protect the official 
but one to protect free discussion of prospective 
operations and policy.’’* 


Since the documents demanded by the Subcommittee 
thus included clearly privileged documents, their non-pro- 
duction was not within the offense defined by the statute 
under which Appellant was convicted. 

The contempt statute was in two sections when enacted. 
The first section was the forerunner of 2 U.S. C. §192. The 
second section granted witnesses before Congressional com- 
mittees immunity from prosecution and provided that no 
statement or paper produced by any such witness should 
be competent testimony in any criminal proceeding against 
him. It then provided: 


‘and no witness shall hereafter be allowed to refuse 
to testify to any fact or to produce any paper touch- 
ing which he shall be examined by either House of 
Congress, or any committee of either House, for the 
reason that his testimony touching such fact or the 
production of such paper may tend to disgrace him 
or otherwise render him infamous. .. .’’ 11 Stat. 
156 (1857). 


* Other cases affirming the privileged nature of interoffice memo- 
randa and internal communications on official matters are Con- 
tinental Distilling Corp. v. Humphrey, 17 F. R. D. 237, 241 (D. D. C. 
1955) ; Zacher v. United States, 227 F. 2d 219 (8th Cir. 1955) ; 
United States v. Procter & Gamble Co., 25 F. R. D. 485 (D. N. J. 
1960). See also United States v. Keeney, 111 F. Supp. 233 (D. D. C. 
1953), rev’d on other grounds, 94 App. D. C. 366, 218 F. 2d 843 
(1954) ; Appeal of SEC, 226 F. 2d 501, 519 (6th Cir. 1955). In 
New Jersey the privilege for official information has been codified. 
N. J. S. 24 :84A-27 (Supp. 1960). Rule 34 of the Uniform Rules of 
Evidence (1953) and Rule 228 of the Model Code of Evidence 
(1942) incorporate substantially the same rule. 
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The part of the statute just quoted, with minor changes 
not altering its substance, is now 52 Stat. 942 (1938), 2 
U.S. C. §193 (1958). 

Thus the contempt statute, as originally enacted in 1857 
and in its present form, leaves intact the privileges recog- 
nized in judicial proceedings other than those relating to 
disgrace and infamy. 

The legislative history shows that this was not acci- 
dental. Senator Seward, fearing that the bill dispensed 
with all common law privileges offered an amendment (34 
Cone. Grose 439 (1857)): 

sco © © That this act shall not be construed so as to 
deprive any witness of such privileges as are allowed 
to witnesses by the rules of the common law.”’ 

Other Senators regarded the proposed amendment as 
unnecessary. Senator Bayard argued that it was unreason- 
able to assume that Congress would ever attempt to deprive 
a witness of the protection of common law privileges (id. at 
440). Senator Toombs thought the amendment unnec- 
essary because it was clear on the face of the bill that 
all common law privileges were preserved except for the 
“disgrace”? and ‘‘infamy’’ privileges specifically denied. 
He pointed out that if all the common law privileges were 
intended to be taken away by the first section of the bill, the 
second section would have been totally unnecessary (<bid.). 

Senator Toucey gave still another reason. He pointed out 
that a person asserting a common law privilege would not 
be guilty of criminal contempt under the statute because 
he would not be in “‘willful default’’ (id. at 441). 

No one took the position that the privileges recognized 
by courts of law, other than the two enumerated, should not 
be available to a witness before Congress. The only differ- 
ence of opinion was between those who asserted such priv- 
ileges were already guaranteed by the bill as written and 
those who urged additional language to secure that guar- 
antee. 

There appears never to have been an instance of a 
witness being held in criminal contempt under this statute 
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by reason of a refusal to give privileged testimony or 
produce privileged documents. The only case found raising 
the question of the right of a witness to assert a common 
law privilege before a committee of Congress is United 
States v. Keeney, 111 F. Supp. 233 (D. D. C. 1953), rev’d 
on other grounds, 94 App. D. C. 366, 218 F. 2d 843 (1954). 
In that case, defendant, charged with criminal contempt 
under 2 U. S. C. §192, contended that a question asked by 
a Senate Subcommittee called for information privileged 
under established common law rules and under regulations 
of her employer, the United Nations. Judge Holtzoff 
assuming, sub silentio, the validity of a defense of privilege, 
held that the question did not call for information rec- 
ognized as privileged by the common law. He enumerated 
other privileges which are well recognized, including the 
‘‘privilege in respect to certain official documents”’ (111 
F. Supp. at pp. 234-35). 

On appeal the conviction was reversed because of errors 
in the admission of evidence. All three judges of this 
Court discussed the question of privilege. Their views 
differed as to whether the particular privilege asserted 
should be recognized, but none of them intimated that a 
recognized common law privilege would not be a valid 
defense.* 

Thus, the language of the statute, its legislative history 
and the available authority all show that the statute does 
not make criminal Appellant’s refusal to produce the 
numerous privileged documents here demanded. 


® The unlikelihood that Congress would deprive a citizen of 
established common law protections has led some courts to assume 
that the testimonial privileges also apply to investigations by admin- 
istrative agencies. McMann v. SEC, 87 F. 2d 377, 378 (2d Cir.) 
cert. denied, 301 U. S. 684 (1937); In re Albert Lindley Lee 
Memorial Hospital, 209 F. 24 122 (2d Cir. 1953), cert. denied, 347 
U. S. 960 (1954). 
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Vil. 


Appellant’s conviction must be reversed unless the 
subpoena is valid in its entirety. 


As has been shown, the subpoena called for numerous 
documents which are privileged, and none of them were 
pertinent to the stated subject of inquiry. Even if any 
were pertinent, the Subcommittee did not explain their 
pertinency with the indisputable clarity required. The 
Subcommittee’s only order to Appellant, however, was to 
produce all the documents demanded. 

Under these circumstances, even if Appellant was in 
error as to some of the documents demanded by the all- 
inclusive subpoena, he was not guilty of criminal con- 
tempt. Bowman Dairy Co. v. United States, 341 U.S. 214 
(1951); United States v. Patterson, 92 App. D. C. 222, 
206 F. 2d 433 (1953). 

In the Patterson case this Court made clear that a wit- 
ness cannot be convicted of contempt for failure to pro- 
duce documents called for by a Congressional subpoena 
that is part good and part bad. Citing the Bowman case, 
the Court held (206 F. 2d at p. 434): 

‘The Supreme Court has ruled: ‘One should 
not be held in contempt under a subpoena that is 
part good and part bad. The burden is on the court 
to see that the subpoena is good in its entirety and 
it is not upon the person who faces punishment to 
cull the good from the bad.’ Logic dictates and 
principles of equal justice compel application of 
the same rule to an indictment for contempt which 
rests upon a congressional subpoena.”’ 


Conclusion. 


It is incredible that Appellant should have been con- 
victed of a criminal act. This was not a Congressional 
investigation; it was a campaign against The Port of New 
York Authority. The Subcommittee rode rough-shod over 
basic constitutional principles and reasonable pleas, with- 
out ever clearly stating its objectives or the pertinency of 
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its demands. Despite constitutional objections of the most 
fundamental nature, despite the pleas of two Governors, 
and without even according them a hearing, the Subcom- 
mittee rushed on to its goal of criminal prosecution. 

First principles are at stake. If the Subcommittee 
is permitted to succeed in this assertion of power, a giant 
step will have been taken toward complete federal control 
of state governmental agencies. If orderly government is 
to be maintained, if the people of the states are to con- 
tinue to be permitted to administer their own affairs, this 
conviction must not stand. 


Dated: September 30, 1961. 


Tuomas BE. Dewey 
Everett I. Wis 
Lino A. Gracia 
Merron Sarnorr 
40 Wall Street, 
New York 5, N. Y. 


Smney GoLpstern 
111 Kighth Avenue, 
New York, N. Y. 


Attorneys for Appellant. 
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Appendix 


Constitutional Provisions, Statutes and Resolutions 
Involved. 


Constitution of the United States 
Article I, §9, cl. 6 


‘No Preference shall be given by any Regulation 
of Commerce or Revenue to the Ports of one State 
over those of another * * *”’ 


Article I, §20, cl. 3 


““No State shall, without the Consent of Congress, 
* * * enter into any Agreement or Compact with 
another State * * °”’ 


Amendment IV 


“The right of the people to be secure in their 
persons, houses, papers, and effects, against unrea- 
sonable searches and seizures, shall not be violated, 
and no Warrants shall issue, but upon probable cause, 
supported by Oath or affirmation, and particularly 
describing the place to be searched, and the persons 
or things to be seized.’’ 


Amendment V 
‘*No person shall * * * be deprived of life, liberty, 
or property, without due process of law * * *?? 
Amendment VI 


‘In all criminal prosecutions, the accused shall 
enjoy the right * * * to be informed of the nature 
and cause of the accusation * * °?? 
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Amendment Xx 


“The powers not delegated to the United States 
by the Constitution, nor prohibited by it to the States, 
are reserved to the States respectively, or to the 
people.”’ 


Joint Resolutions of Consent 
42 Stat. 174 (Consent to the 1921 Compact) 


[The provisions of the 1921 Compact are here 
recited] 


‘Whereas the said agreement has been signed 
and sealed by the commissioners of each State, and 
has thereby become binding on the two States as 
provided in the aforesaid acts: Therefore be it 


“‘Resolved by the Senate and House of Repre- 
sentatives of the United States of America in Con- 
gress assembled, That the consent of Congress is 
hereby given to the said agreement, and to each and 
every part and article thereof: Provided, That noth- 
ing therein contained shall be construed as impairing 
or in any manner affecting any right or jurisdiction 
of the United States in and over the region which 
forms the subject of said agreement. 


“Sec. 2. That the right to alter, amend, or 
repeal this resolution is hereby expressly reserved. 


“‘Approved, August 23, 1921.” 


42 Stat. 822 (Consent to the 1922 Comprehensive Plan) 


‘Whereas pursuant to the agreement or compact 
entered into by the States of New York and New 
Jersey under date of April 30, 1921, and consented 
to by the Congress of the United States by resolution 
signed by the President on the 23d day of August, 
1921, the two States have agreed upon a comprehen- 
sive plan for the development of the port of New 
York; and 
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‘¢Whereas the carrying out and executing of the 
said plan will the better promote and facilitate 
commerce between the States and between the States 
and foreign nations and provide better and cheaper. 
transportation of property and aid in providing 
better postal, military, and other services of. value 
to the Nation: Therefore be it 


‘‘Resolved by the Senate and House of Repre- 
sentatives of the United States of America in Con- 
gress assembled, That, subject always to the approval 
of the officers and agents of the United States as 
required by Acts of Congress touching the jurisdic- 
tion and control of the United States over the mat- 
ters, or any part thereof, covered by this resolution, 
the consent of Congress is hereby given to the sup- 
plemental agreement between the States of New 
York and New Jersey evidenced by chapter 43, Laws 
.of New York, 1922, and chapter 9, Laws of New 
Jersey, 1922, covering the comprehensive plan for 


the development of the port of New York embraced 
in said statutes in form following, that is to say: 


[The provisions of the 1922 Comprehensive Plan 
are here recited] 


‘¢And the consent of Congress is hereby given to 
the carrying out and effectuation of said comprehen- 
sive plan, and the said Port of New York Authority 
is authorized and empowered to carry out and effec- 
tuate the same: Provided, That nothing herein con- 
tained shall be construed as impairing or in any 
manner affecting any right or jurisdiction of the 
United States in and over the region which forms 
the subject of said agreement: Provided further, 
That no bridges, tunnels, or other structures shall 
be built across, under, or in any of the waters of the 
United States, and no change shall be made in the 
navigable capacity or condition of any such waters, 
until the plans therefor have been approved by the 
Chief of Engineers and the Secretary of War. 
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“See, 2. That the right to alter, amend, or repeal 
this resolution is hereby expressly reserved. 


“‘ Approved, July 1, 1922.” 
United States Statutes 


20.8. C. §192 (1958) 
(52 Stat. 942 (1938)) 


“Refusal of witness to testify or produce papers. 


‘‘Bvery person who having been summoned as & 
witness by the authority of either House of Congress 
to give testimony or to produce papers upon any 
matter under inquiry before either House, or any 
joint committee established by a joint or concurrent 
resolution of the two Houses of Congress, or any 
committee of either House of Congress, willfully 
makes default, or who, having appeared, refuses to 
answer any question pertinent to the question under 
inquiry, shall be deemed guilty of a misdemeanor, 
punishable by a fine of not more than $1,000 nor less 


than $100 and imprisonment in a common jail for 
not less than one month nor more than twelve 
months.’’ 


20.8. C. §193 (1958) 
(52 Stat. 942 (1938)) 
“‘Privilege of witnesses. 

“No witness is privileged to refuse to testify to 
any fact, or to produce any paper, respecting which 
he shall be examined by either House of Congress, 
or by any joint committee established by a joint or 
concurrent resolution of the two Houses of Congress, 
or by any committee of either House, upon the 
ground that his testimony to such fact or his pro- 
duction of such paper may tend to disgrace him or 
otherwise render him infamous.”’ 


Legislative Reorganization Act of 1946 
(60 Stat. 812, 823-27 (1946) ) 


“«(b) Bule XI of the Rules of the House of Repre- 
sentatives is amended to read as follows: 
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“RULE XI 
‘“¢¢POWERS AND DUTIES OF COMMITTEES 

“¢¢(1) All proposed legislation, messages, peti- 
tions, memorials, and other matters relating to the 
subjects listed under the standing committees named 
below shall be referred to such committees, respec- 
tively: Provided, That unless otherwise provided 
herein, any matter within the jurisdiction of a stand- 
ing committee prior to January 2, 1947, shall remain 
subject to the jurisdiction of that committee or of 
the consolidated committee succeeding generally to 
the jurisdiction of that committee. 


e e e 
“¢¢(¢) Comuarrez on Anmep SERVICES. 
‘«¢1, Common defense generally. 
e e e 


¢¢¢(k) Commarres on InrerstaTe anp Forzias 
CoMMEECE. 


‘¢<1, Interstate and foreign commerce gener- 
ally. 


6¢¢2. Begulation of interstate and foreign trans- 
portation, except transportation by water not sub- 
ject to the jurisdiction of the Interstate Commerce 
Commission. 
e e 
‘¢¢4, Civil aeronautics. 
e e e 
$¢¢(1) Comaarrzz on THE JUDICIARY. 
‘¢¢1. Judicial proceedings, civil and criminal, 
generally. 
662. Constitutional amendments. 
s¢¢3. Federal courts and judges. 
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“¢¢4, Local courts in the Territories and pos- 
sessions. 


‘665. Revision and codification of the statutes of 
the United States. 


‘¢¢6, National penitentiaries. 


“667, Protection of trade and commerce against 
unlawful restraints and monopolies. 


‘¢¢8, Holidays and celebrations. 

‘¢¢9, Bankruptcy, mutiny, espionage, and coun- 
terfeiting. 

«¢¢10, State and Territorial boundary lines. 


“©¢J1, Meetings of Congress, attendance of 
Members, and their acceptance of incompatible 
offices. 


612. Civil liberties. 

‘¢¢13. Patents, copyrights, and trade-marks. 
‘6614. Patent Office. 

‘¢¢15. Immigration and naturalization. 


«616. Apportionment of Representatives. 


‘¢¢17, Measures relating to claims against the 
United States. 


“¢¢18, Interstate compacts generally. 


‘¢¢19, Presidential succession.’ ’’ 


House Resolutions 
H.R. Res. 27 (86th Cong. 1st Sess. 1959) 

“t Resolved, That the Committee on the Judiciary, 
acting as a whole or by subcommittee, is authorized 
and directed to conduct full and complete investiga- 
tions and studies relating to the following matters 
coming within the jurisdiction of the committee, 
namely— 
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**(1) relating to the administration and opera- 
tion of general immigration and nationality laws 
and the resettlement of. refugees, including such 
activities of the Intergovernmental Committee for 
European Migration which affect immigration in 
the United States; or involving violation of the 
immigration laws of the United States through 
abuse of private relief legislation; 


‘¢(2) involving claims, both public and private, 
against the United States; 


“¢(3) involving the operation and administra- 
tion of national penal institutions, including per- 
sonnel and inmates therein; 

‘¢(4) relating to judicial proceedings and the 
administration of Federal courts and personnel 


thereof, including local courts in Territories and 
possessions ; 


“¢(5) relating to the operation and adminis- 


tration of the antitrust laws, including the Sher- 
man Act, the Clayton Act, and the Federal Trade 
Commission Act; and 


‘<(6) involving the operation and administra- 
tion of Federal statutes, rules and regulations 
relating to crime and criminal procedure and 


*¢(7) involving the operation and administra- 
tion of the Submerged Lands Act and the Outer 
Continental Shelf Lands Act: Provided, That the 
committee shall not undertake any investigation of 
any subject which is being investigated by any 
other committee of the House. 


“The Committee shall report to the House (or 
the Clerk of the House if the House is not in session) 
as soon as practicable during the present Congress 
the results of its investigation and study, together 
with such recommendations as it deems advisable. 
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“‘For the purpose of carrying out this resolution 
the committee or subcommittee is authorized to sit 
and act during the present Congress at such times 
and places within or without the United States, 
whether the House is in session, has recessed, or has 
adjourned, to hold such hearings and to require by 
subpena or otherwise, the attendance and testimony 
of such witnesses and the production of such books, 
records, correspondence, memorandums, papers, and 
documents, as it deems necessary. Subpenas may be 
issued under the signature of the chairman of the 
committee or any member of the committee desig- 
nated by him, and may be served by any person 
designated by such chairman or member.”’ 


R. Res. 530 (86th Cong. 2nd Sess. 1960). 


“¢ Resolved, That H. RB. Res. 27, Highty-sixth Con- 
gress, is amended by striking out the period at the 
end of clause (7) on page 2 and inserting ‘; and’ and 
by inserting after clause (7) on page 2 the following 
clause: ‘(8) involving the activities and operations 
of interstate compacts;’.’’ 


ViCBUR-K. MILLER. 
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STATEMENT OF QUESTIONS PRESENTED 


1. Does Article I, §10, cl. 3 of the Constitution of the 
United States (the Compact Clause) empower the Congress 
to alter, amend or repeal its consent to the compact be- 
tween the States of New York and New Jersey creating the 
Port of New York Authority and, if so, provide a valid 
legislative purpose for a subpena by Subcommittee No. 5 
of the House Committee on the Judiciary demanding docu- 
ments relating to the activities and operations of the Port 
Authority? 

2. Is the demand for documents in the subpena, made 
in the exercise of paramount federal authority granted in 
the Constitution, to be defeated by the operation of the 
Tenth Amendment to the Constitution or of any claim of 
privilege derived therefrom? 

3. Was the Subcommittee authorized by the House of 
Representatives to investigate the activities and operations 
of the Port Authority? 

4. Were the demands for documents made by the Sub- 
committee pertinent to the subject of the inquiry and was 
appellant adequately apprised of the pertinency of the 
demands to the subject? 

5. Was appellant’s default willful? Was the default ex- 
eused by the instructions of the Governors of New York 
and New Jersey against compliance? 

6. Was appellant’s refusal to comply with the subpena 
justified by any policy considerations in view of the right of 
Congress to inform itself as to the need for legislation to 
protect the national interests affected by the activities and 
operations of the Port Authority? 

7. If the demand of any category of the subpena be con- 
sidered invalid, must the valid demands fail under the 
Bowman Dairy doctrine, where the demands of the subpena 
were separate and severable and were so treated? 


(x) 


INDEX 


Statement of Questions Presented 
Counterstatement of the Case 


Statutes Involved 
Summary of Argument 


Argument: 


I. The Constitution Provides a Valid Legislative Purpose for 
the Subcommittee’s Inquiry 
A. Under the Compact Clause of the Constitution, Con- 
gress has the power to alter, amend or repeal con- 
sent to the compacts creating the Port Authority. . 
B. The Subcommittee’s inquiry was a proper exercise of 
Congressional power 
1. The scope of the inquiry is consistent with the 
power granted Congress under the Compact 
Clause and reserved by it under the reservation 
of the right to alter, amend or repeal consent... 
2. Exercise of Congressional power of inquiry in 
this case is not discriminatory and does not vio- 
late the Port Preference Clause 
II. Exercise of Congressional Power under the Compact Clause 
Is Not Foreclosed by the Tenth Amendment to the Consti- 
tution nor Are the Documents Sought Immunized from the 
Reach of the Subpena by a Privilege 
‘A. The trial court correctly rejected the Tenth Amend- 
ment and governmental privilege defenses 
B. Erroneous assumptions underlying the Tenth Amend- 
ment defense 
1. The “subordinating” of federal power 
2. The nature of the Port Authority 
3. The regulation of internal processes 
III. The Inquiry was within the Authority of the Judiciary 
Committee ......---s+++5 
IV. The Government Established that the Subpena Demands 
were Pertinent and Their Pertinency Was Adequately Ex- 
plained to Appellant by the Subcommittee 
A. The court’s summary of the subject matter is sup- 
ported by the record 
B. The demands for the documents were pertinent to 
the subject under inquiry and appellant was ade- 
quately apprised of their pertinency 
1. Controlling authorities support the court’ 
ing as to pertinency and the explanation of per- 
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2. Appellant’s objections to the statement of perti- 
nency are unfounded 
a. Appellant’s objection that the Subcommittee 
failed to relate demands in the subpena to 
the “subject” as defined by appellant 
b. Appellant’s objection that documents might 
have been produced in response to requests 
in the subpena, as to which documents spe- 
cific explanation was not made 
c. Appellant’s objection that the explanation 
of pertinency failed to spell out in detail 
the federal interests which the Port Author- 
ity’s operations might affect 
C. Appellant did not make to the Subcommittee particu- 
larized objections to the explanation of pertinency. . 
V. Appellant’s Default Was Willful; It was Not Excused by 
the Instructions of the Governors against Compliance, Nor 
by the Fact that the Appellant Acted in Good Faith 
A. At all material times appellant had official custody 
custody of the disputed documents and had legal 
authority and power to produce them in compliance 
with the supena 
. The state governors could not effectively resist the 
valid asertion of federal authority embodied in the 
Subcommittee’s subpena duces tecum 
C. No doctrine of superior orders applies to or excuses 
appellant 
D. Tho relationship of the Port Authority to the gov- 
ernors does not provide a basis for the Boske- 
Touhy role 
E. Appellant’s default was willfal 
VI. Appellant May Not Excuse Non-production of the Docu- 
ments on the ground of Governmental Privilege 
A. Appellant did not adequately make a claim of gov- 
ernmental privilege before the Subcommittee 
B. In relation to the study ordered by Congress, appel- 
lant had no governmental privilege 
VIL. The Holding of United States v. Patterson Should Not 
be Applied to This Case 
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THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Introduction 


In this United States District Court appellant, as Execu- 
tive Director of the Port of New York Authority, was 
charged by information, tried by the court (after waiving 
jury) and convicted for contempt of Congress, in violation 
of 2 U.S.C. §192, for unlawfully and wilfully making a de- 
fault, on June 29, 1960, by refusing to produce subpenaed 
records of the Port Authority (hereinafter sometimes called 
PA) upon the matter under inquiry before Subcommittee 
No. 5 of the Committee on the Judiciary of the United States 
House of Representatives. 


(1) - 
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The records sought from appellant were desired by the 
Subcommittee in its investigation of the activities and opera- 
tions of the PA. 

‘When subpenaed and when before the Subcommittee, ap- 
pellant was Executive Director of the PA and was so desig- 
nated in the subpena. The PA by-laws stated that such 
officer was in administrative charge of all activities of the 
PA (JA 174-5). Appellant, on November 26, 1960, after the 
information was filed.and before trial, stipulated that he 
had the power to produce the subpenaed records to the ex- 
tent that they were subject to production by the PA (JA 4). 

The subpena called for the following records of the PA 
for the period January 1, 1946, to June 15, 1960, (JA 172-4, 
90-93, 1-2) : 


(1) [All by-laws, organization manuals, rules and 
regulations ;] 

(2) [Annual financial reports :] internal financial 
reports, including budgetary analyses, post-closing trial 
balances, and internal audits; and management and fi- 
nancial reports prepared by outside consultants ; 

(3) All agenda [and minutes] of meetings of the 
Board of Commissioners and of its committees; all re- 
ports of the Commissioners by members of the execu- 
tive staff ; 

(4) All communications in the files of the Port of 
New York Authority and in the files of any of its 
officers or employees including correspondence, inter- 
office and other memoranda and reports relating to: 


(a) the negotiation, execution and performance of 
construction contracts; negotiation, execution and per- 
formance of insurance contracts, policies and arrange- 
ments; and negotiation, execution and performance 
of public relations contracts, policies and arrangements ; 

(b) the acquisition, transfer and leasing of real 
estate ; 

(c) the negotiation and issuance of revenue bonds; 

(d) the policies of the Authority with respect to the 
development of rail transportation. 
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Those categories of documents, public in nature, which are 
set off in brackets above were produced by appellant before 
the Subcommittee on June 29, 1960, pursuant to the subpena 
(JA 179-80, 203).1 The remaining categories of records 
were refused of production and are the subject of the in- 
stant prosecution. 

Appellant’s stated grounds for refusing to produce the 
records were (1) lack of pertinency to the work of the Sub- 
committee, (2) lack of Congressional authority in such 
“State affairs’’ and (3) orders of the governors of New 
York and New Jersey not to produce the refused documents 
(JA 199-200, 215). 

Appellant’s contempt in refusing to produce was reported 
to the full Committee on the Judiciary, and by it to the 
House of Representatives which cited the matter to this 
United States Attorney for prosecution, all pursuant to 
2 U.S.C. §194. 

Identical subpenas were also served upon S. Sloan Colt, 
Chairman of the Board of Commissioners of the PA, and 
Joseph G. Carty, Secretary to the Board. They took similar 
positions to that of appellant and they were likewise cited 
for contempt. In view of appellant’s assumption and stipu- 
lation of custody and control of the subpenaed records, only 
appellant is being prosecuted at this time. 

In finding appellant guilty, Judge Youngdahl delivered 
and filed an illuminating and exhaustive opinion deter- 
mining all of the issues of the trial. Appellee adopts, and 
commends to the attention of this Court, the reasoning, the 
authorities and the conclusions of this opinion, which is: 
printed in the Joint Appendix (pp. 282-339). 

Also printed in the Joint Appendix is the Judiciary Com- 
mittee’s report of citation (No. 2117, 86th Cong.) with an 
appendix containing the entire proceedings on the return 


1 Categorized as it was, the subpena on its face was separable in 
its several askings, and appellant so regarded it. Likewise, the 
Chairman’s questioning as to compliance and the explanations of 
pertinency was as to each category and subcategory made sepa- 
rately (JA 176-80, 203-10). This will be further noted in distin- 
guishing the Bowman Dairy case, infra p. 87. 


4 


| day of the subpena, June 29, 1960, and other related material 
(Govt. Ex. 1, JA 89-258). 


L The Compacts Creating the Port of New York Authority 


It became clear in the early part of this century that the 
port of New York, with its geographical location, its physi- 
' eal advantages and its own highly developed commercial 
life, was an area without equal in the entire nation. 

For these very reasons the area was heavily overlaid 
with the Federal interests in interstate commerce, navigable 
waters, national defense, and air, rail and highway trans- 
portation. 

A complicating feature was the fact that the port is di- 
vided by the boundary between the states of New York and 
New Jersey, and this political division gave rise to wasteful 
competition and duplication, to rate disputes and finally to 
litigation. 

It was determined that cooperation between the states 
was necessary and, finally, that this could best be accom- 
plished through a single bi-state agency which could treat 
the region as a single entity. 

To this end the legislatures of New York and New Jersey 
in 1921 passed legislation in the form of an agreement or 
compact for the creation of the Port of New York Authority. 

The consent of Congress for this bi-state agreement or 
compact was sought and obtained,’ as required by Article I, 
section 10 of the Constitution, which provides that ‘‘No 
State shall, without the Consent of Congress, * ° ° enter 
into any Agreement or Compact with another State’? (JA 
114-126). Pursuant to Article 6 of this compact, the fol- 
lowing year a comprehensive plan was drawn and approved 
by the state legislatures and was consented to by Congress, 
thus becoming the second compact concerned in this case * 
(JA 126-134). 

The 1921 Compact creates and describes the ‘‘port dis- 
trict’? extending within a radius of approximately 25 miles 


2 Act of August 23, 1921, ¢.77, 42 Stat. 174. 
3 Act of July 1, 1922, c.277, 42 Stat. 822. 


5 


from the Statue of Liberty, embracing water and land areas 
of both states (Art. 2; JA 115). The boundaries of this 
district may be changed by the concurrent action of both 
states (Art. 2). 

The PA is administered by a Board of Commissioners, 
six (by later amendment) appointed by the governors‘ of 
each state, removable on charges after hearing.’ They ap- 
point a staff to conduct the affairs of the PA headed by an 
Executive Director, the position held by appellant (Arts. 
4, 5, 14; JA 118, 119, 121). 

The official actions of the PA are recorded in the minutes 
of the commissioners’ meetings. These minutes must be 
forwarded forthwith to the governors and the actions of the 
PA can become effective only if not vetoed by either gov- 
ernor within ten days.* The power of veto is the only power 
given to the governors with respect to action taken by the 
PA (Art. 16; JA 121-2). 

The PA was given the right to own and operate terminal 
and transportation facilities within the district, to make 
charges for the use thereof, and to borrow money with bonds 
or mortgages as security therefor (Art. 6; JA 119). 

The PA was forbidden to pledge the credit of either state 
without the permission of the legislature thereof (Art. 7; 
JA 119-120). 

The PA was required to make an annual report to the 
legislatures of both states (Art. 7; JA 119). 

The PA may be granted such other and additional powers 
as shall be conferred upon it by the concurrent action of the 
two state legislatures, or by Act of Congress, as in the 1921 
Compact thereinafter provided (Art. 3; JA 118). And it 
shall have such additional powers and duties as may be 
decreed by the concurrent action of the two state legisla- 
tures (Art. 7; JA 119). 

The PA was required to make from time to time plans for 


4Laws of N.Y., 1930; c. 422, §6; N.J. Rev. Stat. 32:2-3 (1937). 
5In New York by the governor, Laws of N.Y., 1930, c. 422, §4; 
and in New Jersey by the state senate, Laws of N.J., 1930, c. 245. 


¢ Laws of N.Y., 1927, c. 700, as amended, Laws of N.Y., 1956, c. 
215; N.J. Rev. Stat. 32:2-6, -9 (1937). 
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the development of the district, which plans shall become 
effective upon the concurrent approval of the two state 
legislatures (Art. 11; JA 120). It may make from time to 
time recommendations to the legislatures of the two states 
or to Congress for the better conduct of the commerce of 
the port of New York and improvement of its transporta- 
tion and terminal facilities (Art. 12; JA 120). 

The PA was given authority to make suitable rules and 
regulations, not inconsistent with the Constitution of the 
United States or of either state, and subject to the exercise 
of the power of Congress, for the improvement of the con- 
duct of navigation and commerce, which shall be effective 
upon the concurrent approval of the legislatures of the two 
states (Art. 18; JA 122). ‘‘Rules and regulations’’ meant 
here are stated to be those not inconsistent with the Federal 
and state constitutions, and subject to the exercise of the 
power of Congress, and include charges, rates, rentals or 
tolls (Art. 22; JA 123-4). 

Congress consented to the 1921 Compact, in part de- 
scribed above, with the proviso that it shall not impair any 
right or jurisdiction of the United States over the region, 
and that Congress shall have “the right to alter, amend, or 
repeal this resolution’”’ of consent (Secs. 1, 2; JA 125-6). 

The 1922 Compact sets forth the comprehensive plan and 
provides that any part of the plan may be added to or 
changed by the concurrent action of both states (Sec. 7; 
JA 134). 

The same reservations were placed in Congress’ resolu- 
tion of consent to this 1922 Compact as in the 1921 Compact, 
with the additional proviso for prior approval by the Chief 
of Engineers and the Secretary of War for any structures 
in the waters of the United States (Sec. 1, 2; JA 134). 

In the years since these compacts were enacted the PA 
increased its activities and expanded the scope of its opera- 
tions, with no interference and with little attention from 
Congress. 

In 1919 a compact between New York and New Jersey had 
authorized separate commissions to construct and operate 
a tunnel under the Hudson River between Jersey City and 
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New York.” Consent to the agreement was granted by Con- 
gress. Thereafter, pursuant to this authorization, the 
Holland Tunnel was constructed, and opened to traffic in 
1927. In 1930, New York and New Jersey transferred the 
Holland Tunnel to the PA as agent of the states in connec- 
tion with the construction, maintenance and operation of 
the facility.» A year later the legislatures of the two states 
enacted the Bridge-Tunnel Unification legislation which 
unified, under the PA, the construction, maintenance, opera- 
tion and control of all bridges and tunnels theretofore or 
thereafter authorized ‘‘to the end that the tolls and other 
revenues therefrom shall be applied so far as practicable to 
the costs of the construction, maintenance and operation of 
said bridges and tunnels as a group.’’?° This legislation 
also authorized construction of a new tunnel under the 
Hudson River, now called the Lincoln Tunnel. By the 
General Reserve Fund legislation * enacted simultaneously 
with the Bridge Tunnel Unification statutes, the two states 
required the PA, in all cases in which it had raised or should 
thereafter raise monies for the acquisition or construction 
of terminal transportation facilities by the issue or sale of 
bonds legal for investment, to apply and pool surplus reve- 
nues from facilities so financed for the establishment of a 
general reserve fund in the amount of 10% of the face value 
of PA bonds legal for investment currently outstanding. It 
is on the basis of this legislation that the PA commingles the 
revenues of bridge, tunnel and other facilities into a general 


7 Laws of N.Y., 1919, c. 178; Laws of N.J., 1919, ¢. 70. 

8 Pub. L. No. 10, 66th Cong., 41 Stat. 158 (1919). 

® Laws of N.Y., 1930, c. 421; Laws of N.J., 1930, c. 247. 

10 Laws of N.Y., 1931, c. 47; Laws of N.J., 1931, c. 4. By separate 
enactments approved in 1925, Congress had authorized the PA to 
construct, maintain and operate the George Washington Bridge, the 
two Arthur Kill Bridges, and the Bayonne Bridge in accordance with 
the Bridge Act of 1906 (34 Stat. 84, 33 U.S.C. § 491-8 (1958). Pub. 
L. Nos. 520, 521, 522, 68th Cong., 43 Stat. 1094-5 (1925). 

11 Laws of N.Y., 1931, c. 48 (as amended by Laws of N.Y., 1945, 
c. 163) ; Laws of N.J., 1931, c. 5 (as amended by Laws of N.J., 1945, 
c. 197). 
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reserve fund for the payment of debt service on all outstand- 
‘ing bonds.” A 
« Airports were not included in the 1921 and 1922 Com- 
‘pacts. By legislation enacted in 1947 the two states agreed 
to authorize the PA to acquire, improve and operate air ter- 
minals within the Port District.1* General Congressional 
consent to interstate compacts for the development or oper- 
ation of airport facilities was given in 1959, with power to 
alter, amend, or repeal consent reserved.™* 

In its 1959 Annual Report, the PA reported that it was 
then operating the following facilities (at p. Vv): 


91 terminal and transportation facilities 
6 inter-state bridges and tunnels 
4 air terminals 
1 heliport 
6 marine terminal areas 
2 union motor truck terminals 
1 motor truck terminal for rail freight 
1 union bus terminal 


With this legislative and developmental background of 
the PA the Subcommittee undertook its study and investi- 
gation, as set forth in the statement of the Chairman in 
part II, which follows. 


Il. Purpose of the Investigation: Statement of the Chairman 


The Chairman of the Subcommittee made a detailed open- 
ing statement at the commencement of the Subcommittee 


12 Official Verbatim Transcript Before Subcommittee #5 of the 
Judiciary Committee of the H. of R., Port of New York Authority, 
Dec. 1, 1960, pp. 1081-4; Hearings Before Subcommittee No. 5 of 
the Committee of the Judiciary, H. of R., Part 2, pp. 1471-2, (US. 
Govt. Printing Office). 

13 Laws of N.Y., 1947, c. 802 (amended by Laws of N.Y., 1948, c. 
785); Laws of N.J., 1947, c. 43 (amended by Laws of N.J., 1948, c. 
214). 

14 Pub. L. No. 154, 86th Cong., 73 Stat. 333 (1959). 
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hearing on the return day of the. subpena, June 29, 1960, 
giving the authority of Congress and of the Subcommittee, 
and the background of the investigation and its purpose and 
scope. The court said that this statement should be con- 
sidered in its entirety as it was made. to appellant at the 
hearing (JA 303) and found that it “made indisputably 
clear the subject matter of the investigation’? (JA 300). 
Although it is also found in the Joint Appendix (pp. 106- 
113), it is printed here for the convenience of the Court and 
to afford opportunity for comment by appellee. 


[The Port Authority: its purpose] The-Port of New 
York Authority is an interstate, regional development 
authority established under bistate compacts between 
the States of New York and New Jersey approved by 
Congress in 1921 and 1922, for the purpose of dealing 
with the planning and development of terminal and 
transportation facilities and improving the commerce 
of the port district [JA 114-134]. It was the declared 
expectation of Congress that the effectuation of these 
compacts would— 


better promote and facilitate commerce between the 
States and between the States and foreign nations 
and provide better and cheaper transportation of 
property and aid in providing better postal, military, 
and other services of value to the Nation [JA 126]. 


(The operations of PA and their impact on Federal 
interests] The operations of the authority exercise a 
farflung influence on interstate commerce. They ‘yield 
tax-exempt revenues in excess of $100 million annually 
from tunnels, bridges, terminals, airports, and shops, 
valued at more than $900 million. © 

The port authority’s operations affect the economic 
lives of millions of Americans living outside'as well as 
inside the port development area and the States of New 
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York and New Jersey. They intimately affect the oper- 
ation of Federal agencies responsible, among other 
things, for the national defense, navigable waterways, 
and air, rail and highway traffic. In short, they pro- 
foundly affect Federal interests of many and various 
kinds. 

[This is first time Congress has sought to examine 
PA’s adherence to its authority and responsibilities 
under the compacts] Nevertheless, although there were 
2 days of hearings before the subcommittee in 1952 on 
a resolution that would have withdrawn congressional 
consent from the compacts and the authority, neither 
the Judiciary Committee, to which is assigned responsi- 
bility for interstate compacts of this character, nor any 
other congressional committee, has ever conducted a 
general investigation of the Port of New York Au- 
thority to determine its conformance or nonconform- 
ance to the limits of its authority or the extent or 
adequacy of its performance of its responsibilities in 
the public interest. 

[Recent complaints have led to a staff study of activi- 
ties and operations of PA under the compacts] What 
is more, in recent months, complaints varying widely 
in character and gravity concerning the operations of 
the port authority under the compacts have come to the 
attention of the subcommittee. 

In these circumstances and at the request—and I 
emphasize this—at the request of members of the New 
Jersey congressional delegation, composed of Senators 
and Representatives, the staff of the House Judiciary 
Committee was directed last March to make a study of 
the activities and operations of the authority under the 
1921 and 1922 compacts, including a review of the scope 
of the authority’s major operations. 

[Informal requests to examine certain records of PA 
largely unavailing] For that purpose the Chair, by 
letter dated March 11, 1960, requested the executive 
director of the authority to make certain of the author- 
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ity’s files available for examination by committee staff 
members.*® 

Notwithstanding this request, the port authority 
failed for the most part to make available the docu- 
ments requested. Rather, it limited itself to supplying 
documents virtually all of which were already matters 
of public record. 

[At this juncture, when it began to appear that the 
informal efforts of the Subcommittee to accomplish the 
requested examination of the PA records might be to 
no avail (see Chairman’s letter to appellant, March 24, 
1960, JA 138-9), on June 1, 1960, the House of Repre- 
sentatives, on the recommendation of its Rules Com- 
mittee and at the request of the Judiciary Committee 
(and Subcommittee) Chairman, approved H. Res. 530 
(JA 136) which amended the Judiciary Committee’s 
current subpena power resolution (H. Res. 27, JA 
135-6) by adding thereto ‘‘the activities and operations 
of interstate compacts.’’ The Rules Chairman stated 
that ‘‘interstate compacts’’ had been ‘‘inadvertently’’ 
omitted from H. Res. 27 and that now the Judiciary 
Committee would have ‘‘blanket authority to investi- 
gate’’ them. 106 Cong. Res. 10752-3 (daily).] *™* 

[Full inquiry voted into activities and operations of 
PA under the compacts] Against this background, the 
subcommtitee voted on June 8, 1960, to begin a full 
inquiry into the activities and operations of the Port of 
New York Authority under the 1921 and 1922 compacts. 

[Further informal requests to PA] Also on the same 
date, the subcommittee addressed a letter to the execu- 
tive director of the authority requesting him to make 


15 This request (JA 137-8) and the subsequent requests in the 
letters of June 8 (JA 140) and June 13 (JA 151) to inspect PA docu- 
ments were to inspect them at the offices of the PA in New York City. 
Upon the final refusal of the PA on June 15 to permit inspection of 
any but its public documents the Subcommittee then caused the 
instant subpena to be served, returnable in Washington, D. C., on 
June 29. 

15a The reader is reminded that bracketed material has been added 
herein to the Chairman’s statement. 
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available for examination by subcommittee staff repre- 
sentatives specified documents dating from January 1, 
1946, and indicating that counsel for the subcommittee 
would call at the offices of the authority on June 15 for 
the purpose of examining these files at that time [JA 
140]. 

[PA objects] Two days later, by letter dated June 
10, the executive director of the authority raised a num- 
ber of objections to the request for inspection of docu- 
ments in the port authority’s files [JA 142-150]. 

[This is a change of policy in PA] I wish to state 
parenthetically these objections mark an apparent 
change in policy. At hearings before this subcommittee 
in 1952, the same official of the authority testified : 


As a public agency the port authority has always 
taken the position that its books and records are pub- 
lic information. On April 22, 1952, I wrote the chair- 
man of this committee as follows: 


“The commissioners of the port authority have 
also asked me to assure you of their desire to place 
at the disposal of your committee’’— 


meaning the Judiciary Committee— 


‘whatever records, information data, or other mate- 
rial which may be helpful to your staff in preparation 
for the hearings on this resolution. The port au- 
thority is a public agency and our records are com- 
pletely available for perusal by the members of your 
committee or your staff’’ (Tr. 346). 


In the same letter of June 10, 1960, the executive di- 
rector nevertheless expressed the hope that when the 
subcommittee counsel called at the offices of the au- 
thority and met with its general counsel, those present 
would reach agreement as to the materials to be fur- 
nished in aid of the subcommittee’s inquiry. 

[PA’s refusal to permit examination of these records 
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led to the instant subpena] On June 15, counsel for the 
subcommittee met with the executive director and the 
general counsel of the authority at its office. The port 
authority failed to make the requested documents avail- 
able. Thereupon the subpenas were served, returnable 
here today. [JA 231-8]. 

Thereafter, by letter dated June 17, 1960 the Chair 
notified the port authority that the subcommittee would 
consider production of documents dating from January 
1, 1946 to June 16, 1960, to be full compliance with the 
subpenas [JA 174]. 

[Authority of Congress and Subcommittee springs 
from Compact Clause of the Constitution] In taking 
these steps the subcommittee has acted and is acting 
pursuant to authority vested in, and responsibilities im- 
posed upon, the Congress by the Constitution of the 
United States and, in turn, delegated to and imposed 
upon the House Judiciary Committee and this subcom- 
mittee by the Congress. 


Article I, section 10, of the Constitution provides: 


Section 10. No State shall enter into any Treaty, 
Alliance, or Confederation; * * * 


° e e es ° 


No State shall, without the Consent of Congress, 
* * * enter into any Agreement or Compact with 
another State, * * *. 


[Congressional consent to the compacts of 1921 and 
1922 creating PA] Pursuant to this constitutional pro- 
vision, the Congress in 1921 and 1922 adopted resolu- 
tions approving the compacts creating the Port of New 
York Authority and inaugurating a comprehensive plan 
for the development of the port area lying within the 
States of New York and New Jersey. 

[In 1922 PA stated that it was a ‘‘ State and Federal 
instrumentality’’] Soon after congressional approval 
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of the 1922 compact, the port authority stated in a prog- 
ress report that: 


The comprehensive plan is now legally authorized 
by the two States and the Congress of the United 
States and the police powers of the States and the 
interstate commerce power of the Congress are joined 
in effectuating the definite plan, with one coordinating 
body as the State and Federal instrumentality. 


LAnd in 1925 urged in the Supreme Court that it was 
the ‘“‘agent’’ of Congress im effectuating the compact] 
The port authority also declared before the Supreme 
Court of the United States that: 


There can be no doubt that Congress has made the 
port authority its agent for the effectuation of the 
comprehensive plan. (Records and briefs, U. S. Su- 
preme Court, vol. 267, City of Newark v. Central R.R. 
of New Jersey.) [267 U.S. 377, appearing as amicus 
curiae]. 


[Congress in its consent resolutions made certain 
express reservations of its rights and authority] In 
adopting these resolutions Congress expressly carved 
out four reservations: 


[(1) right ‘‘to alter, amend, or repeal’’ its consents] 
First, it reserved the right ‘‘to alter, amend, or repeal”’ 
its resolutions of approval. I repeat: Congress re- 
served the right ‘‘to alter, amend, or repeal’’ its resolu- 
tions of approval [1921 Compact, §2, JA 126; 1922 
Compact, §2, JA 134]. 

(2) over the matters covered] In addition, it spe- 
cifically reserved the power of Federal officers and 
agents— 

touching jurisdiction and control of the United States 

over the matters, or any part thereof, covered by this 

resolution [JA 126]. 


[(3) and over the port district region] Also, the 
resolutions reserved the jurisdiction of the United 
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States in and over the port district region [1921—41, 
JA 125-6; 1922—§1, JA 134]. 

[(4) prior approval for structures and changes in 
waters of the United States] Finally, it was provided 
that no bridges, tunnels, or other structures should be 
built across, under, or in any of the waters of the United 
States, and no change made in the navigable capacity or 
condition of any such waters until the plans therefor 
had been approved by the Chief of Engineers and the 
Secretary of War [1922—41, JA 134]. 


[Thus, Congress has responsibilities under the Com- 
pact Clause and the resolutions of consent] Thus, Con- 
gress has responsibilities both under the compact clause 
of the Constitution and under the resolutions, with 
reservations thereto, by which it approved the com- 
pacts, the port authority, and the comprehensive plan. 

[Congress also has responsibilities in many areas 
affected by the operations of PA, such as, interstate 
commerce, national defense, etc.] Congress also has 
responsibilities in many areas affected by the opera- 
tions of the authority, such as, interstate commerce, 
the national defense, navigable waters, air, rail, and 
highway transportation, and the operation of Federal 
agencies, including independent agencies. 

[Judiciary Committee is delegate of these Congres- 
sional powers and responsibilities by grant of authority 
over interstate compacts] The manner in which the 
Judiciary Committee became delegate of these Congres- 
sional powers and responsibilities may be briefly sum- 
marized. By the Legislative Reorganization Act of 
1946 the Judiciary Committee of the House has juris- 
diction of matters, among others, relating to ‘interstate 
compacts generally,’’ and this grant of authority is 
found in House rule XI, 12, (i). 

[With authority as to such matters to investigate and 
to subpena ‘‘as it deems necessary’’] Further, by 
House Resolution 27 of the 86th Congress the Judiciary 
Committee and its subcommittees have general au- 
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thority to conduct investigations of matters under the 
Committee’s jurisdiction and— 


to require by subpena or otherwise, the attendance 
and testimony of such witnesses and the production 
of such books, records, correspondence, memoran- 
dums, papers, and documents, as it deems necessary. 


Finally, by House Resolution 530 of the 86th Congress 
the investigative and subpena power of the committee 
is specifically extended to ‘‘the activities and operations 
of interstate compacts.”’ 

[The purpose and scope of this investigation indi- 
cated] It remains for the Chair to indicate the purpose 
and scope of the investigation in aid of which the sub- 
ject subpenas were issued. The purpose of the investi- 
gation is to ascertain conformance or non-conformance 
of the Port of New York Authority with the congres- 
sionally imposed limitations on its powers and the ex- 
tent and adequacy with which the authority is carrying 
out its duties and responsibilities under the congres- 
sionally approved compacts in order to determine 
whether Congress should legislate ‘‘to alter, amend, or 
repeal,’’ its resolutions of approval. 

[The need to reevaluate Congressional consent to the 
compacts arises in part from complaints: policy of 
combining revenues from all facilities without regard 
to amortization] The need to reevaluate congressional 
consent to the 1921 and 1922 compacts arises in part 
from complaints which have come to the attention of the 
subcommittee concerning various of the port au- 
thority’s activities and operations. To give a few ex- 
amples, it has been alleged that the policy of the port 
authority in combing revenues for financing purposes 
from all its facilities, rather than reducing tolls on each 
facility as it is amortized, placed an undue burden on 
the channels of interstate commerce and is contrary to 
national transportation policy—indeed, contrary to the 
publicly announced policy of the Bureau of Public 
Roads. 
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[And as to discrimination against certain types of 
interstate carriers, as to unauthorized extension of 
operations, as to failure or abuse of competitive bid- 
ding] It bas been alleged that certain activities of the 
port authority unjustifiably discriminate against cer- 
tain types of interstate carriers. It has been alleged 
that the port authority has extended its operations 
beyond the geographic limits contemplated by the Con- 
gress. It has been alleged that in the letting of certain 
service and construction contracts, the port authority 
has not permitted competition and has failed to grant 
the award to the lowest qualified bidder. 

[And because there has never been a comprehensive 
independent audit of the overall operations] It has 
also been asserted that the overall operations of the 
port authority have at no time been subjected to a com- 
prehensive independent audit by any governmental 
agency. 

[Summarizing] The subcommittee in its inquiry will 
study these and other matters to determine whether leg- 


islation is warranted with respect to congressional 
consent to the port authority compacts in order more 
adequately to protect and preserve the manifold Fed- 
eral interests involved. The subcommittee deems ac- 
cess to the documents sought in the subpenas necessary 
to the effectuation of the investigation. 


STATUTES INVOLVED 


The statutes, rules, and other related material involved in 
this case are included in the brief of appellant, and are not 
reprinted here. U.S. Court of Appeals Rules, 17(c) (4). 


SUMMARY OF ARGUMENT 
I 


The Subcommittee’s inquiry was undertaken pursuant to 
a grant of authority under the Compact Clause of the Con- 
stitution and in furtherance of a valid legislative purpose— 
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to determine whether Congress should alter, amend or re- 
peal its consents to the PA Compacts. 

‘The right to alter, amend or repeal consent is a proper 
exercise of Congressional power under the Compact Clause. 
In making express provision for the states to perform the 
acts enumerated in Art. I, sec. 10, cls. 2 and 3, including 
entering into an agreement or compact with another state, 
the Framers of the Constitution contemplated that the states 
might, when deemed proper by Congress, exercise concur- 
rent jurisdiction in fields otherwise given over to the sole 
management of the Federal Government, viz., national de- 
fense and interstate commerce. In order to safeguard the 
national interests and to prevent the exercise by the states 
of this concurrent jurisdiction in a manner interfering with 
the paramount federal interests in those fields, Congress was 
empowered to consent, withhold consent or grant its consent 
to such state activities under appropriate conditions. Petty 
v. Tennessee-Missouri Bridge Commission, 359 US. 275, 
282 (1959). 

The consent requirement in the Compact Clause was thus 
designed to insure that the exercise by the states of the privi- 
lege to enter into and operate under interstate compacts 
would not interfere or become inconsistent with the rightful 
management by the Federal Government of subjects com- 
mitted to its control. Virginia v. Tennessee, 148 U.S. 503, 
518 (1893) ; Wharton v. Wise, 153 U.S. 155, 168 (1894). The 
power to amend or repeal consent to such a compact is im- 
plied in the power to grant consent as a necessary incident, 
in order to enable Congress to carry out these functions of 
safeguarding and protecting the national interests. Petty v. 
Tennessee-Missouri Bridge Commission, supra, at 282, fn. 7. 
Changing conditions and unforeseeable problems further 
emphasize the need for Congress to maintain a continuing 
watchfulness over operational compacts such as the PA, 
which vitally affect interstate commerce and national 
defense. 

. Although the express reservations of Congressional power 
to alter, amend or repeal the compacts serve to emphasize 
and give notice of the necessarily implied power so to do, the 
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reservations might well themselves be regarded as an addi- 
tional source of such power. 

The scope of the Subcommittee’s investigation was 
proper. Need for the inquiry arose from threats to fed- 
eral interests by PA activities as well as from the need to 
determine whether the PA was operating as contemplated 
when the consents were originally given by Congress. This 
result and the need for the inquiry is the same even if Con- 
gress’ power be viewed as strictly limited to Compact Clause 
purposes, as contended for by appellant, since the reason for 
the consent requirement in the Compact Clause as en- 
visioned by the Framers of the Constitution was to provide 
a mechanism of national supervision over the operations 
of interstate compacts so as to protect and promote the 
federal interests. Frankfurter and Landis—The Compact 
Clause of the Constitution—A Study in Interstate Adjust- 
ments, 34 Yale L.J. 685, 695 (1925). 


I 


The Subcommittee’s demand for the production of docu- 
ments was not foreclosed by the Tenth Amendment to the 
Constitution or by the operation of any ‘‘privilege.’? The 
demand was in furtherance of an inquiry within the power of 
Congress to conduct pursuant to the Compact Clause to the 
Constitution and the power to alter, amend or repeal con- 
sent to the compacts reserved under that Clause. Therefore, 
there can be no valid claim here of interference with powers 
reserved to the states by the Tenth Amendment. Moreover, 
the inquiry, as a proper exercise of Constitutionally derived 
power, cannot be obstructed or limited by assertions of 
countervailing state power (Constitution of the United 
States, Art. VI, cl. 2; Reina v. United States, 364 U.S. 507, 
512 (1960); Sterling v. Constantin, 287 U.S. 378 (1932); 
United States v. Peters, 9 U.S. (5 Cranch.) 115 (1809)) even 
when interposed under the rubric of ‘‘privilege.’? In re 
Wallace, 170 F.Supp. 63 (M.D. Ala. 1959). Exercise of 
Federal responsibility under the Compact Clause is entitled 
to no less a degree of protection under the Supremacy 
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‘Clanse than the exercise of authority under other grants 
of power in the Constitution. Virginia v. West Virginia, 
‘946 U.S. 565 (1918). To deny the Congress (through its 
' delegate, this Subcommittee) access to documents which, as 
| the trial court found (JA 322), are needed adequately to 
‘ eonduct the inquiry would violate these principles. 
That certain memoranda, within the call of the subpena, 
pertaining to subjects within Federal purview, may have 
| been written as a part of the ‘‘internal processes’’ of the 
PA does not render the demand for such material invalid, 
and the Government is not required to establish that it 
could regulate such internal processes in order to support 
‘ the validity of the subpena. The requiring of information 
concerning the PA is not the regulation of the PA (Barsky 
' y. United States, 83 App. D.C. 127, 167 F.2d 241, 245 (1948), 
‘ and the power of Congressional investigation may even ex- 
tend to matters within the reserved power of the states, if 
' those matters affect subjects within the scope of powers 
granted to the Federal Government. United States v. 
' DiCarlo, 102 F. Supp. 597, 601-2 (N.D. Ohio 1952); ef., 
' Barenbdlatt v. United States, 360 U.S. 109 (1959). 
' Apart from the absolute supremacy of this exercise of 
Federal power, the trial court’s approach in balancing the 
i interests of Congress in obtaining production of the docu- 
' ments against the interests of the PA in non-production was 
an appropriate basis for the rejection of appellant’s ‘‘privi- 
lege’? claim (Barenblatt v. United States, supra), and in so 
balancing the interests the court gave proper weight to all 
factors. 


Ti 


The Judiciary Committee, parent of this Subcommittee, 
was given by the Legislative Reorganization Act of 1946 
jurisdiction over ‘‘interstate compacts generally.”’ 

In addition, on May 17, 1960, after the commencement of 
the instant inquiry, the House passed H. Res. 530 under 
circumstances which are illuminative of this Committee’s 
authority to conduct such an investigation. 

Delegation to the subcommittee is conceded. 
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IV 


The Government sustained the burden of proving that 
the demands in the subpena were pertinent to the subject 
of the investigation and that such pertinency was adequately 
explained to appellant. The opening statement by the 
Chairman described the subject of the inquiry as raising 
the questions whether the PA was operating functionally 
and geographically as contemplated by Congress when it 
approved the 1921 and 1922 Compacts and whether the PA, 
in carrying out the tasks given it under the Compacts, was 
showing sufficient concern for Federal interests. The Sub- 
committee thereafter related the demands in the subpena 
to this subject by means of an extensive explanation of 
pertinency which was read to appellant. 

The point by point analysis of this explanation which 
appellant now presents in no wise derogates from the com- 
pleteness and the clarity of the Subcommittee’s explanations 
of pertinency of the several categories of demands con- 
tained in the subpena. The Subcommittee was not obliged 
to establish the pertinency of each document which might 
be produced; and, since the demands were shown to be prin- 
cipally pertinent, it was not required to exclude all possible 
irrelevancies. United States v. Orman, 207 F. 2d 148, 156 
(3rd Cir. 1953) ; United States v. Kamin, 136 F. Supp. 791, 
799-800 (D. Mass. 1956). The explanations delineated 
the elements of Federal interest to which the inquiry was 
related with all the particularity which the nature of the 
inquiry and the Subcommittee’s situation would permit. 
McPhaul v. United States, 364 U.S. 372, 382 (1960). 

In addition, appellant did not interpose at the hearing on 
the return of the subpena the particularized objections to 
the explanations of pertinency which would permit him to 
raise such objections as he now makes before this Court. 
Particularized objection before the Subcommittee is neces- 
sary to enable the Subcommittee to consider and attempt to 
cure alleged deficiencies or ambiguities which appellant 
alone is in a position to bring to its attention, and in the 
absence thereof appellant may not raise such objections for 
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the first time before the courts. McPhaul v. United States, 
supra; United States v. Bryan, 339 U.S. 323 (1950) ; United 
States v. Kamin, supra. 


Vv 


Appellant’s default was willful. It was not excused by 
the instructions of the governors against compliance, nor 
by the fact that appellant may have acted in good faith. 

At all material times, including the date upon which he 
was served with the subpena, appellant had official custody 
of the documents called for and had legal authority and 
power to produce them in compliance with the subpena. 
Subsequent attempts to impair his authority and duty to 
produce were nullities. 

Since the governors were without power to resist the 
valid assertion of paramount federal authority, Sterling v. 
Constantin, 287 U.S. 378 (1932), their effort to obstruct com- 
pliance with a subpena issued in furtherance of that au- 
thority was without effect. Furthermore, neither the facts 
of case at bar nor the relationship of the PA to the gov- 
ernors, warrants the application here of the limited holdings 
in Boske v. Comingore, 177 U.S. 459 (1900), and United 
States ex. rel. Touhy v. Ragen, 340 U.S. 462 (1951). The 
instructions of the governors could not have, and were not 
intended to have, the effect of removing from appellant cus- 
tody and control of the PA documents. The orders were 
designed merely to confirm appellant’s attitude of non-com- 
pliance and to insure default with the subpena. Thus, as 
the trial court found under the principles announced in 
Sawyer v. Dollar, 89 App. D.C. 38, 190 F. 2d 623 (1951), 
vacated as moot, 344 U.S. 806 (1952), the instructions are 
no defense to the prosecution. Moreover, since appellant 
played a major role in procuring the letters, his claim that 
he was denied freedom of choice as to compliance with the 
subpena is not well taken. 

The willfullness of appellant’s default is not negated by 
any possible good faith belief that his refusal to comply was 
lawful or justified. Braden v. United States, 365 US. 431 
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(1961); Watkins v. United States, 354 U.S. 178, 208 (1954) 5 3 
Sinclair v. United States, 279 U.S. 263, 299 (1928). 


VI 


Appellant may not excuse non-production of the docu- 
ments on the ground of governmental privilege. There is 
in this case no basis for a claim that the documents not pro- 
duced pursuant to the subpena were subject to such a privi- 
lege. Nor is the defense available to appellant as a ground 
for excusing non-production of documents relating to the 
policy-making functions of the PA. 

Appellant did not adequately make this claim before the 
Subcommittee. In addition, the right appellant asserts is in 
reality a claim based on public policy that the interests in- 
volved preponderate on the side of nondisclosure. Such a 
claim calls for a balancing of the competing interests, as the 
trial court recognized. In this balancing process, the legiti- 
mate right of Congress to be informed in matters vitally 
affecting national interests must prevail. 

The legislative history which appellant cites lends no 
support to his contention that Congress cut itself off from 
inquiring into the operations of the PA or that there i is in 
the law a settled privilege such as he asserts. 


Vil 


The trial court held that the subpena was valid in all re- 
spects and that the demands of its several categories were 
compellable. Thus the court did not reach the contention 
made below, as here, that if any part of the subpena is 
unenforceable the entire subpena must fail under the Bow- 
man Dairy doctrine ** and United States v. Patterson.1. 

Appellee contends here that all of the categories of the 
subpena are enforceable. 


However, answering appellant’s argument, Aopalise: as: 


16 Bowman Dairy Co. v. United States, 341 U.S. 214 (1951). 
1792 App. D.C. 222, 206 F. 2d 433 (1953). 
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serts that if the demand of any of the various categories of 
the subpena refused of production is a valid demand, then 
appellant is guilty of contempt because the demands of the 
subpena were separate and severable and were so treated 
by appellant when he complied as to certain parts of the 
subpena, and by the Subcommittee at the hearing on the 
return of the subpena. Thus, this case is distinguishable 
from the Bowman Dairy and Patterson cases. 

To extend the Bowman Dairy doctrine to a Congressional 
gubpena severable in form and severably treated would un- 
reasonably burden Congressional committees and would 
create an illogical difference between the treatment of sub- 
penas and the treatment of questions refused of answer. 


ARGUMENT 


I 


The Constitution Provides a Valid Legislative Purpose for the 
Subcommittee’s Inquiry 
A. Under the Compact Clause of the Constitution, Congress 
has the power to alter, amend or repeal consent to the 
compacts creating the Port Authority. 


Although appellant does not concede that Art. I, Sec. 10, 
cL 3 of the Constitution— 


No state shall, without the consent of Congress 
enter into any agreement or compact with another 
state, oes ; 


—requires that the bi-state compact creating the PA, to be 
effective, be approved by Congress, he stresses principally 
the contention that Congress bas no power to amend or 
withdraw its consents to these compacts (Br. 25-46). 
Appellant’s argument is that, once Congressional consent 
is given to a compact, ‘‘the role of Congress is finished”’ 
(Br. 28) and that Congress has no power to withdraw its 
consent or to amend it. He reaches this conclusion despite 
the express reservations in the compacts ‘‘to alter, amend, 
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or repeal,’’ because, he says, they are without effect as a 
matter of interpretation of the Compact Clause. 

In support of this argument appellant turns to the Impost 
Clause, Art. I, Sec. 10, cl. 2,1° and notes that Congress was 
there expressly given the power of revision and control 
(‘‘and all such laws shall be subject to the revision and 
control of the Congress’’). From this appellant argues 
that had the Framers intended that Congress retain control 
over compacts (clause 3) after granting initial consent, 
they would have written in a similar clause of reservation. 
The answer to this argument is patent: the reservation was 
necessary in the Impost Clause and was not necessary in 
the Compact Clause. In the Impost Clause the prohibition 
against laying imposts and duties on imports and exports 
without Congressional consent was a prohibition with an 
exception as to those necessary for inspection laws. Thus 
some imposts could be laid by the states without Congres- 
sional consent. For this reason it was necessary for the 
Framers expressly to reserve Congressional control be- 
cause implied, inherent control based on the right to with- 
hold consent would not reach the excepted category of 
inspection imposts. 

This comparison of the two clauses not only shows the 
invalidity of appellant’s argument based thereon but it 
presents a compelling demonstration of what, the Govern- 
ment contends, must necessarily have been the intention of 
the Framers in drafting both clauses 2 and 3,” including the 


18 Art. I, Sec. 10, cl. 2 provides: “No state shall, without the con- 

sent of the Congress, lay any imposts or duties on imports or exports, 
except what may be absolutely necessary for executing its inspection 
laws: and the net produce of all duties and imposts, laid by any state 
on imports or exports, shall be for the use of the Treasury of the 
United States; and all such laws shall be subject to the revision and 
control of the Congress.” 
* 19 Art. I, Sec. 10, cl. 3: “No state shall, without é tee consent of 
Congress, lay any duty of tonnage, keep troops, or ships of war im 
time of peace, enter into any agreement or compact with another 
state, or with a foreign power, or engage in war, unless actually in- 
vaded, or in such imminent danger as will-not admit of delay.” 

Although all of the matters covered in clause 3 (and in clause (2)) 
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latter’s compact portion: namely, that Congress may with- 
draw or modify its consent. Merely to state the converse of 
this proposition is to refute it. For it surely cannot be said 
that the Framers felt that Congress should have the power 
6f revision and control over imposts necessary for state in- 
spection laws but should have no control, after initial con- 
sent, over all other imposts, or over laying of duties on 
tonnage (ships), or the keeping of troops or ships of war 
in time of peace, or the entering into any agreement or com- 
pact with another state or with a foreign power, or the 
engaging in war unless invaded or in such imminent danger 
as will not admit delay (clause 3). 

Apart from the fact that the Compact Clause was thus 
considered by the Founders and was placed in the same 
clause and category with the state powers to lay duties, 
keep troops and warships, treat with a foreign power and 
engage in war, the very nature of interstate compacts, such 
as the Port Authority, demands, after consent given, con- 
tinuing watchfulness on the part of Congress to safeguard 
the national interests. Such responsibility is a Constitu- 
tional one. 

The Compact Clause of the Constitution—A Study in 
Interstate Adjustments, by Frankfurter and Landis, has 
this to say about the nature of compacts and the purpose of 
the Congressional function of consent: 


¢ © © But the Constitution plainly had two very prac- 
tical objectives in view in conditioning agreement by 
States upon consent of Congress. For only Congress 
is the appropriate organ for determining what arrange- 
ments between States might fall within the prohibited 
class of ‘‘Treaty, Alliance, or Confederation’’, and 
what arrangements come within the permissive class 
of ‘Agreement or Compact.’’ But even the permissive 
agreements may affect the interests of States other 
than those parties to the agreement: the national, and 


wie a ee 
come within the consent power of Congress, “Compact Clause” as 
used in this brief refers to compacts between states unless otherwise 
indicated. 
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not merely a regional, interest may be involved. There- 
fore, Congress must exercise national supervision 
through its power to grant or withhold consent, or to 
grant it under appropriate conditions. The framers 
thus astutely created a mechanism of legal control over 
affairs that are projected beyond State lines and yet 
may not call for, nor be capable of, national treatment. 
They allowed interstate adjustments but duly safe- 
guarded the national interest.?° 


Clearly implicit in the concept of ‘‘national supervision’’ by 
the consent ‘‘mechanism of legal control’’ is the necessity 
for a continuing scrutiny by Congress after consent to an 
operating compact such as we have here. These words just 
do not admit of the ‘‘one-shot’’ consent function of Con- 
gress conjured up by appellant. To coin a phrase, appellee 
does not believe that under the Compact Clause Congress 
must ‘‘consent and retreat.’’ 


Thus, the Compact Clause imposes upon Congress a con- 
stitutional responsibility to safeguard both national inter- 
ests and the interests of non-compacting states. If this 
responsibility is to be at all meaningful, the Congressional 
power cannot be limited to the mere granting or withholding 
consent in the first instance alone. This power must be one 
of continuing scrutiny, with the right to amend or revoke 
the consent. This is so because administration of the com- 
pact may not be consistent with the purposes for which 
Congress had given its approval. Conditions change. As 
the Nation develops and progresses, the needs of one day 
are no longer the needs of another. Plans which do not 


20 34 Yale L.J. 685, 694-695 (1925). Appellant makes reference to 
this “1925 law review article” as giving “a scholarly account of the 
early history of the Compact Clause” (Br. 43). Appellee notes that 
one of its authors repeated a brief summarization of the above- 
quoted portion in his dissent in Petty v. Tennessee-Missouri Bridge 
Commission, 359 U.S. 275, 288-9 (1959), and that the majority opin- 
ion quotes the entire passage in its footnote 7 at p. 282. Appellee, 
therefore, cites the passage as a current, authoritative comment on 
the scope and meaning of the Compact Clause. 
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adversely affect interstate commerce or the interests of 
other States at one time may, because of economic, political, 
and social changes, have harmful results at a later time. 
‘What was once good for all the States may later become 
bad for most. The power to consent to an interstate com- 
pact must, therefore, carry with it the power to withdraw 
or modify that consent. 

Contrary to appellant’s contention that Congress is ‘‘fin- 
jshed’”’ after granting consent to a compact, the Supreme 
Court in Virginia v. West Virginia, 246 U.S. 565 (1918), 
held that the Congressional interest, duty and power over 
the subject matter of the compact continues after consent, 
and that Congress could take legislative steps towards en- 
forcing an interstate compact against one of the compacting 
states. In so holding the Court said (p. 601): 


* © © Tt follows as a necessary implication that the 
power of Congress to refuse or to assent to a contract 
between States carried with it the right, if the contract 
was assented to and hence became operative by the will 
of Congress, to see to its enforcement. 


It is interesting to note that this was a state-dispute case, 
similar to the boundary line cases.” 

Appellant principally relies upon Hinderlider v. LaPlata 
River Co., 304 U.S. 92 (1938), and cases cited therein, for his 
contention that when Congress consents to a compact its 
role is finished. These are cases in which compacts were 
' approved by Congress for settling boundaries and other like 
disputes between states, where the evident purpose is to 
achieve finality between the states and with respect to all 


21 It is the boundary line case of Hinderlider v. LaPlata River Co., 
304 U.S. 92 (1938), which appellant relies upon for his theory of 
finality of consent (Br. 28), which he seeks to apply to all Compact 
Clause situations. Settlement of a boundary line or similar dispute 
by compact of states calls for finality and an end of Congressional 
concern whereas an operational compact affecting national interests 
calls for continuing supervision by Congress. 
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interests affected. The rationale of such cases is thus stated 
by the Court (p. 106): 


It cannot be doubted, that it is a part of the general 
right of sovereignty, belonging to independent nations, 
to establish and fix the disputed boundaries between 
their respective territories; and the boundaries so es- 
tablished and fixed by compact between nations, become 
conclusive upon all the subjects and citizens thereof, 
and bind their rights; and are to be treated, to all in- 
tents and purposes, as the true and real boundaries. 
This is a doctrine universally recognized in the law and 
practice of nations.” 


The action of the Senate and the House in connection with 
H. BR. 7153 (Br. 33) and the statement of the Attorney Gen- 
eral likewise concern a boundary fixing compact. 

Appellant points out (Br. 34) that Congressional consents 
to treaties, major executive appointments and the admission 
of states are irrevocable. But reason and reality clearly 
dictate that result, as much as revocability is required for 
a compact approving a continuing interstate operation, as 
here. 

The Congressional right to amend or revoke has been 
considered here as implied and inherent in Congress’ func- 
tion to grant or deny consent to a compact creating a con- 
tinuing interstate operation, in order that Congress may 
discharge its constitutional responsibilities. This being so, 
a reservation of the right to ‘‘alter, amend, or repeal’’ 
would be unnecessary,”* but helpful to serve notice that 
this can and might take place. 


22 Moreover it should be borne in mind that the Hinderlider case 
did not reach or pass upon the issue of whether Congress has power 
to amend or repeal consent to an interstate compact. It merely held 
that such a compact is binding upon citizens of the signatory states. 

23 In his trial brief (pp. 87-8) appellant appears to have conceded 
this (and the trial court so understood it (JA 308)). In this Court 
appellant now questions any such concession. Nevertheless, Mr. 
Tobin, himself, at the commencement of the November 1960 hearings 
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The right to alter, amend or repeal expressly reserved by 
Congress in the PA compacts might well itself support Con- 
gressional authority as a purely contractual matter between 
Congress and the compacting states. The reservation, 
being a condition to the consent accepted by the states, 
would not, as asserted by appellant, be an attempt to grant 
Congress new constitutional powers. ‘‘The States who are 
parties to the compact by accepting it and acting under it 
assume the conditions that Congress under the Constitution 
attached.”? Petty v. Tennessee-Missourt Commission, 
supra, at p. 281-2. It is from this sentence of text that the 
Court quotes from Frankfurter and Landis, as noted in 
fn. 20, supra. 


B. The Subcommittee’s inquiry was a proper exercise of 
Congressional power. 


The trial court held that the power of Congress to legis- 
late pursuant to the reservation to alter, amend or repeal 
consent is ‘‘co-extensive with any threat to national inter- 
ests which might be caused by activities of the Authority’’ 
(JA 311). Thus, the court considered protection of national 
interests such as those embraced in the areas of national 
defense and interstate commerce as properly within the 
scope of Congressional responsibility under the Compact 
Clause and therefore properly within the scope of this Sub- 
committee’s inquiry (JA 308, 311). Appellant contends that 
the scope of the inquiry must be given a far more limited 
reading (Br. 35-7). He appears to contend: to the extent 
that the Subcommittee’s inquiry bears upon issues which 
are of Federal interest by virtue of Constitutionally granted 
power in the fields of interstate commerce and national de- 


ES eee a eee es Se 
of the Subcommittee (see Br. 17-18) , stated that Congress, irrespec- 
tive of any express reservation, has the full right to alter, amend or 
repeal this or any other compact, and also has the power to conduct 
an investigation to determine whether it should do so (Official Ver- 
batim Transcript Before Subcommittee #5 of the Judiciary Com- 
mittee of the H. of R., Port of New York Authority, Nov. 28, 1960, 
p. 174; Hearings Before Subcommittee No. 5 of the Committee of 
the Judiciary, H. of R., Part 1, p. 20, (U. S. Govt. Printing Office) ). 
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fense, the inquiry is too broad (Br. 35-7, 44-5). This con- 
tention is not valid. Congress in consenting to the 1921 and 
1922 Compacts, reserving to itself power to alter, amend 
or repeal, did not thereby abdicate its other powers in so 
far as they relate to the compact agency. Indeed, as the 
language and the legislative history of the Congressional 
consent resolutions (JA 126, 308-9) demonstrate, in grant- 
ing consent to the compacts, Congress had uppermost in its 
mind the furtherance of paramount national interests such 
as the promotion of interstate commerce and national de- 
fense. It is not beyond the power of Congress to inquire 
into the manner in which the PA is affecting these interests. 
Nor does the fact that the ultimate purpose of the investiga- 
tion is to determine whether to alter, amend or repeal its 
consent oblige the Congress to shut its eyes to such matters 
of Federal concern. Surely, therefore, it cannot be seri- 
ously contended that Congress may not amend or repeal its 
consent upon a finding that the PA’s operations adversely 
affect an interest which is expressly committed to the pro- 
tection of Congress by virtue of its power over interstate 
commerce and national defense. If Congress can legislate 
upon such a basis, the scope of the power to investigate must 
embrace the extent of the PA’s impact on Federal concerns. 
This Subcommittee was the delegate of that power. As the 
trial court found, the House in authorizing the present in- 
quiry did not limit the Judiciary Committee to a narrow 
area unrelated to the activities of the PA but contemplated 
an investigation which would focus upon the ‘‘diverse and 
extensive operations of the Authority’’ as they ‘‘cut across 
a great many areas of Federal concern’’ (JA 298-9). 


1. The scope of the inquiry is consistent with the power 
granted Congress under the Compact Clause and re- 
served by it under the reservation of the right to alter, 
amend or repeal consent. 


Assuming arguendo the validity of appellant’s proposal 
that Congressional power to investigate to determine 
whether to alter, amend, or repeal consent to a compact is 
limited to the scope of the Compact Clause (Br. 35), never- 
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theless the permissible scope of the inquiry embraced the 
question whether the PA’s activities unduly encroached 
upon the various paramount Federal interests, as the trial 
court found.* Appellant’s contention that the Compact 
Clause does not support an inquiry of this scope is based 
upon a misconception as to the purpose of the consent re- 
quirement in the Clause. Appellant asserts that the ‘‘pur- 
pose of the consent requirement was to enable Congress to 
determine whether a proposed compact is subject to some 
objection due to the very fact that it is a compact’’ (Br. 
35-6). If this means that the protection of Federal inter- 
ests involved in interstate commerce and national defense is 
beyond the purpose of the consent requirement, the state- 
ment is clearly unfounded. Petty v. Missouri Bridge Com- 
mission, 359 U.S. 275, 282, fn. 7, citing with approval the 
passage from Frankfurter and Landis, referred to suprap. 27. 

Reference to the Constitution will disclose this. Two 
choices were open to the Framers of the Constitution. They 
could have absolutely denied the states all power to engage 
in those activities described in Article I, sec. 10, cl. 2 and 3 
of the Constitution. Or, they could have permitted the 
states to promote their own interests in fields committed 
to paramount Federal control (such as interstate commerce 
and national defense) by authorizing the states to exercise 
concurrent jurisdiction with Congress in those areas. The 
Framers chose the latter course, but only on the condition 
that Congress might have an additional power to screen 
and supervise the exercise by the states of their share of 
this concurrent jurisdiction in order that the exercise might 
not constitute initially, or later become, an interference with 
the national interests in these areas. This very essential 
‘¢mechanism of legal control’’ was embodied in the consent 
requirement applicable to the Compact Clause (Frankfurter 
and Landis, supra) as well as to other state activities such 


2 The trial court in concluding that there was ample Congres- 
sional power to conduct an inquiry of this scope assumed that the 
inquiry was one pursuant to the reservation to alter, amend or repeal 
(JA 311). 
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as the imposition of duties upon exports or imports or ton- 
nage (Art. I, sec. 10, cL 2 and 3). The obvious necessity for 
such a ‘‘mechanism of control’’ over the exercise of concur- 
rent jurisdiction which might one day be consistent with 
the Federal interest and the next day an interference with 
it clearly compels ‘the conclusion that the consent require- 
ment implies that ‘‘consent’’ embodied the power to amend 
or repeal consent and that the purpose of the requirement 
was to insure the protection of Federal interest specified 
under the enumerated powers granted Congress. Where 
states form a compact, the execution of which so vitally 
affects matters of federal concern, and which involves, in 
the words of one of the moving figures in the creation of the 
compact agency ‘‘a regulation of interstate commerce’? (JA 
309-310), the exercise of ‘‘national supervision’’ under the 
consent requirement is appropriate, and it is properly 
within the scope of an inquiry under the consent require- 
ment and in keeping with its purpose now to inquire whether 
and to what extent the PA is affecting those interests. 

Nothing contained in Virginia v. Tennessee, 148 U.S. 503 
(1893), upon which appellant places great reliance, renders 
invalid the foregoing conclusions. Even assuming arguendo 
that that case, which involved a boundary rather than an 
operational compact (cf. Petty v. Missouri-Bridge Co., 
supra), is deemed relevant here, the standard which it for- 
mulated lends support to Congressional power to conduct 
an inquiry of the scope involved in case at bar. 

The standard set forth in Virginia v. Tennessee, upon 
which appellant relies for the formula for determining 
whether a particular compact requires consent as well as for 
defining the scope of a Congressional inquiry under the 
Compact Clause, is as follows: 


Looking at the clause in which the terms ‘compact’ 
or ‘agreement’ appear, it is evident that the prohibition 
is directed to the formation of any combination tending 
to the increase of political power in the States, which 
may encroach upon or interfere with the just supremacy 
of the United States (148 U.S. 519) (Br. 40). 
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However, elsewhere in its opinion the Court expanded on 
this standard so as to indicate that the reach of the Compact 
Clause encompassed those agreements— 


which may tend to increase and build up the political 
influence of the contracting states, so as to encroach 
upon or impair the supremacy of the United States or 
interfere with their rightful management of particular 
subjects placed under their entire control (148 U.S. 518) 
[Emphasis added]. 


The Court in Wharton v. Wise, 153 U.S. 155, 168 (1894), 
reiterated this formula. 

The Subcommittee’s inquiry is directed to determining 
whether the PA’s operations ‘‘interfere with’’ the “‘rightfal 
management’’ by the Federal Government of ‘‘subjects 
placed under [its] entire control”’, viz., interstate commerce 
and national defense. So the trial court found (JA 310-311). 
The inquiry also necessarily embraces the question whether 
the compact device under which the two states operate per- 
mits or enhances the two states’ power or ‘¢political in- 
finence’’ to engage in such interference. 

Moreover, the ‘‘political power’’ phrase must be read in 
connection with further language of the Court in Virginia v. 
Tennessee. In discussing a passage from Story, that Court 
approved the proposition that among the types of agree- 
ments which would require consent were those in which ‘‘the 
parties were leagued together for mutual government ... or 
conferring internal political jurisdiction”’ (148 U.S. at 519). 
These terms certainly describe the 1921 Compact which set 
aside an area within the two states and granted govern- 
mental powers to the PA in that area in order to accomplish 
a broad developmental task. For example, the Compact 
established a body politic with power to lease, purchase, con- 
struct, and operate the type of facilities which governments 
frequently operate, and granted it authority to charge and 
collect tolls, to issue bonds, and to promulgate rules and 
regulations for the conduct of navigation and commerce (JA 
114-126). Surely this is a situation in which the parties 
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to the agreement, the two states, were ‘‘leagued together 
for mutual government.”’ 

Thus, it is clear in the light of Supreme Court precedents 
that the compact creating the PA was of a character requir- 
ing the consent of Congress, and that the present inquiry 
to determine whether that consent should be amended or 
repealed is both appropriate and proper in scope. Virginia 
v. Tennessee, supra; Wharton v. Wise, supra; Petty v. 
Tennessee Missouri Bridge Commission, supra. 


2. Exercise of Congressional power of inquiry in this case 
is not discriminatory and does not violate the Port 
Preference Clause. 


Whether it would be ‘‘appropriate’’ for Congress to 
amend or repeal its consent to the compacts of 1921 and 
1922 in view of information which it might discover concern- 
ing the impact of the activities of the PA upon interstate 
commerce and national defense (Br. 37) need not and should 
not be decided in this case. Indeed, the basic question in 
case at bar is whether Congress can obtain the information 
needed to make an intelligent decision about this very issue. 
In any event, the wisdom of legislation which might ema- 
nate from this inquiry is a question for Congress to con- 
sider, and is beyond the purview of the issues which need 
be or should be decided here. 

Appellee is completely in accord with the trial court’s 
finding rejecting the argument that any legislation result- 
ing from this investigation would necessarily violate Consti- 
tutional provisions and with the basis upon which this find- 
ing was made (JA 312, 313). Furthermore, it would be pre- 
mature (see Pauling v. Eastland, 109 App. D.C. 342, 288 
F. 2d 126 (1960), cert. denied, 364.U.S. 900) and unnecessary 
(Barsky v. United States, 88 App. D.C. 127, 131, 167 F. 2d 
241, 245 (1948), cert. denied, 334 U.S. 843) for this Court to 
consider the Constitutional validity of legislation which 
might emanate from this inquiry in the light of the Port 
Preference or the Due Process Clause of the Constitution. 
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I 


Exercise of Congressional Power under the Compact Clause Is 
Not Foreclosed by the Tenth Amendment to the Constitution 
nor Are the Documents Sought Immunized from the Reach 
of the Subpena by a Privilege. 


Before this Court, as he did below, appellant interposes 
defenses to the subpena based on the Tenth Amendment ** 
to the Constitution. It is said that because internal memo- 
randa of a state agency are sought, the subpena fails be- 
cause in conflict with that amendment (Br., Point IT). Simi- 
larly, appellant contends that the material sought was privi- 
leged under the contempt statute because it related to 
internal management functions of a government agency 
(Br., Point VI). Both of these defenses (the latter in a 
somewhat different guise) were rejected by the court below 
(JA 313, 315-324). Both should be rejected by this Court. 


A. The trial court correctly rejected the Tenth Amendment 
and governmental privilege defenses 


The court below met squarely the defenses which appel- 
lant raises generally in points II and VI of its brief. Its 
treatment of these defenses was sound and correct in law. 


Judge Youngdahl could find ‘‘no real substance in the 
Tenth Amendment Argument’’ (JA 313). Since the reserva- 
tion of power to alter, amend or repeal the consent to the 
compact was constitutional, in his view, ‘‘the reservation 
was a proper exercise of Congressional power under the 
Compact Clause’’ and ‘valid legislation pursuant to the 
reservation’? could emerge from the inquiry (JA 313). 
Hence, the inquiry might not be defeated by interposition 
of state power under the Tenth Amendment. 

The court’s conclusion in this regard is deeply ensconced 
in constitutional precedent and based on a simple precept 


25 Amend. X provides: “The powers not delegated to the United 
States by the Constitution, nor prohibited by it to the states, are 
reserved to the states respectively, or to the people.” 
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embodied in the Constitution. Under the Supremacy 
Clause,?* sovereignty of a state and the action of state 
officials claiming under it may not be employed so as to pre- 
clude the exercise by federal instrumentalities of govern- 
mental processes essential to the execution of the duties 
imposed by the United States Constitution. United States v. 
Peters, 9 U.S. (5 Cranch.) 115, 136 (1809) ; Sterling v. Con- 
stantin, 287 U.S. 378 (1932). Such preclusion may not now 
succeed because the state sovereignty is asserted in terms of 
a privilege. In re Wallace, 170 F. Supp. 63 (M.D. Ala. 
1959). 

As Judge Youngdahl so fully recognized, the principal 
issue to be determined by the Court here is whether the 
Compact Clause of the Constitution and the Congressional 
right to alter, amend or repeal consent, empower Congress 
to inquire into those aspects of the PA operation with re- 
spect to which it has sought production of documents. If 
Congress possesses such authority, as the court below found, 
it cannot be defeated by the interposition of a countervail- 
ing state power. 

In the area of federal demand for state-held documents, 
the federal judiciary has recognized that Congressional 
policy would be nullified if the investigative efforts of its 
delegates could be resisted by local officials on the grounds 
that their official relationship to the state clothed them or the 
records in their custody with an ‘‘immunity”’ or ‘‘privilege’’ 
from federal subpenas. In re Wallace, 170 F. Supp. 63 
(M.D. Ala. 1959). 

In the Wallace case state voting registrars and a state 
judge were directed to comply with a subpena of the United 
States Civil Rights Commission, an arm of the Congress, 
ordering the production of voting and registration records 
in the custody of the respondents. The court upheld the 


26 Art. VI, cl. 2: “This constitution, and the laws of the United 
States which shall be made in pursuance thereof; * * * shall be the 
supreme law of the land; and the judges in every state shall be 
bound thereby, any thing in the constitution or laws of any state to 
the contrary notwithstanding.” 
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constitutional validity of the Civil Rights Act and the 
issuance of the subpena as a proper exercise of Congres- 
sional authority to which the sovereignty of the State of 
Alabama must yield. But the application of Wallace to the 
ease at bar is not limited to the principle that in a clash of 
sovereignties, that of the Federal Government is supreme. 
In Wallace, the court was asked, in addition, to immunize 
the records sought on the grounds that under state law they 
were ‘‘privileged and confidential’ (Id. at 67). This is in 
effect the argument that is being advanced here to immunize 
the books and records of the Port Authority. The Wallace 
court rejected the “‘privilege’’ defense, as well as the con- 
tention by the respondents that their status as ‘‘judicial 
officers’’ excused them from the call of the subpena. As to 
the registrars, whom the court deemed officers of an admin- 
istrative agency making quasi-judicial determinations, the 
court said: 


In any event, regardless of their status under Alabama 
law, registrars cannot be given any immunity from the 


exercise of a federal function such as that involved in 
this case. To hold otherwise would be to say that the 
State of Alabama could thwart the Congress of the 
United States in any field and deprive the Federal Gov- 
ernment of its specifically delegated powers * * ° simply 
by saying that the state officers, such as the registrars 
were judicial officers or judges. That cannot be and it 
is not the law as this Court understands it. (Id. at 70) 
[Emphasis supplied]. 


That exercise of Congressional functions under power 
granted in the Compact Clause is embraced by the Su- 
premacy Clause has been confirmed by the Supreme Court. 
Virginia v. West Virginia, 246 U.S. 565 (1918). That the 
exercise of this power may not be foreclosed by counter- 
vailing assertions of state authority rooted in the Tenth 
Amendment was stated unequivocally by the Court in that 
ease. In deciding that Congress could legislatively enforce 
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an interstate compact against one of the compacting states, 
the Chief Justice said: 


* © © it must follow that the power [of Congress] is 
plenary and complete, limited of course, as we have just 
said, by the general rule that the acts done for its exer- 
tion must be relevant and appropriate to the power. 
This being true, it further follows, as we have already 
seen, that, by the very fact that the national power is 
paramount in the area over which it extends, the lawful 
exertion of its authority by Congress to compel com- 
pliance with the obligation resulting from the contract 
between the two States which it approved is not circum- 
scribed by the powers reserved to the States. [Em- 
phasis supplied] (246 U.S., at 602). 


Indeed, in the area involved in this case—Congressional 
power under the Compact Clause—there can be no valid 
claim of interference with powers reserved to the states by 
the Tenth Amendment. It seems clear that the reservation 
clause refers only to those powers of sovereignty over 
internal affairs which are ‘‘not delegated to the United 
States by the Constitution, nor prohibited by it to the 
States.’ By its very nature, a compact or agreement be- 
tween two or more states is not a matter which involves an 
exclusively internal concern of each of the contracting 
states. On the contrary, by definition, such compacts in- 
volve matters of mutual multi-state concern. It is precisely 
because of their nature and the possible impact of interstate 
arrangements upon national interests that the framers re- 
quired Congressional consent. Moreover, the power of the 
states to enter into agreements or compacts with each other 
is ‘‘prohibited by [the Constitution] to the States’’ by the 
very terms of the Compact Clause, unless Congress gives 
specific consent. It is therefore illogical and contrary to 
the constitutional scheme to contend, as appellant does, that 
a bi-state agency, established pursuant to a congressionally 
sanctioned compact and engaged in activities which would, 
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absent such consent, be prohibited to the contracting states 
by the Constitution, somehow becomes a state agency exer- 
cising reserved powers over internal affairs within the sense 
of the Tenth Amendment. 

The court below also approached appellant’s contentions 
as to the immunity of PA internal memoranda from the 
reach of the subpena as a problem of balancing the interests 
of the PA against those of the Congress 27 (JA 317-24). In 
balancing these interests, the court took full cognizance 
of the considerations competing for accommodation. It 
stressed the following factors demonstrating the need of 
Congress for these documents: 


1. That the PA had not been the subject of Congressional 
serutiny since its inception forty years ago; 
That oral testimony and documents available to Con- 
gress could not convey @ complete picture of the PA; 
. That action by Congress must be based on the fullest 
possible information in view of the importance of the 
national interests that might be adversely affected 
(JA 322). 


Appellant insists that in singling out these considerations, 
the court below did not comprehend the nature of the Tenth 
Amendment defense and did not give proper weight to the 
interests of the PA. Yet, in logic, it is hard to imagine what 
could be a more relevant consideration in balancing the 
interests for and against production than the need of the 
national legislature to inform itself in determining whether 


27 The balancing of interests test applied by the court below in 
resolving the issues presented by appellant’s privileges and immuni- 
ties defense has been prescribed by the Supreme Court as the proper 
standard where the interests of Congress in obtaining information 
are at stake in a contest with First Amendment rights. Barenblatt 
v. United States, 360 U.S. 109, 126 (1958) : 


Where First Amendment rights are asserted to bar governmen- 
tal interrogation resolution of the issue always involves a bal- 
ancing by the courts of the competing public and private inter- 
ests at stake in the particular circumstances shown. 


41 


or not to enact legislation that may affect the nation or a 
large part of it. 

In balancing the interests of the PA in the privacy of its 
records as against the needs of Congress, the court below 
laid great stress upon the testimony of Mr. Tobin to the 
effect that he would be willing to hand over ‘‘every scrap of 
paper’? in the PA files to a New Jersey legislative com- 
mittee (JA 75, 323). Appellant’s brief attempts to negate 
the impact of this testimony by arguing that (1) the New 
Jersey legislature never demanded internal memoranda and 
therefore appellant’s response was confined to a ‘‘hypo- 
thetical’? speculation as to the PA’s attitude toward the 
state legislatures and (2) that in any event it was not for 
appellant to determine whether the privilege would be in- 
voked (Br. 54). This explanation disregards the fact that 
appellant was asked about and testified clearly not as to 
what the New Jersey Committee sought but as to his will- 
ingness to produce ‘‘every paper in the Port Authority that 
the Commission [sic] asks for. They are entitled to every 
scrap of paper and every memorandum and everything we 
have ... without exception’? (JA 75) [emphasis supplied]. 
The court correctly treated this testimony as relevant to the 
question whether the PA itself regarded it necessary to pre- 
clude the surveillance of PA documents by a legislative body 
in order to preserve free communication between employees. 
Appellant’s willingness to produce these documents indi- 
cates that in the mind of the PA’s highly experienced execu- 
tive director there was no such danger as would foreclose 
production of the documents for a legislative committee. 
Whether appellant was authorized to say this or whether 
the PA might ultimately take a different official position 
does not alter the relevancy of appellant’s thoughts about 
the matter in determining, as the court put it, whether there 
is an ‘‘overwhelming need to keep‘ these particular docu- 
ments secret’’ (JA 323) in the face of the national interest 
in their production. Whatever appellant may press upon 
this Court to counteract the impact of his testimony below, 
it is impossible to reconcile that testimony. with the position 
that production of documents in compliance with the Sub- 
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committee’s subpena will intimidate the PA staff so as to 
refrain from expressing their views. If the possibility of 
future production of a document intimidates, it does so re- 
gardless of the identity of the legislative body which makes 
the request. 


B. Erroneous Assumptions Underlying the Tenth Amend- 
ment Defense 


Although the material presented above amply disposes of 
appellant’s so-called Tenth Amendment defense, it may be 
useful for appellee to point out certain erroneous assump- 
tions underlying this defense. These are as follows: 


(1) The “‘ subordinating’’ of federal power 


Appellant appears to assume that the Tenth Amendment 
supersedes the exercise of Constitutionally granted federal 
authority. He states: ‘‘the power to investigate should not 
be implied to the extent of conflict with reservation to the 
states of power over their own affairs under the Tenth 
Amendment’’ (Br. 46). He proposes that although Con- 
gress may have full power to legislate in a particular field 
(and hence to inquire into it), that power must be circum- 
scribed when it conflicts with state interests. However, it 
is well established that the contrary rule prevails. The 
exercise of federal power under a Constitutional grant is 
plenary and may not be defeated by the interposition of 
state power. Karly in our history Chief Justice Marshall 
established the principle in United States v. Peters, 9 US. 
(5 Cranch.) 115, 136 (1809). There, Chief J ustice Marshall 
held that the Pennsylvania legislature could not interfere 
with the functioning of the federal judiciary, notwithstand- 
ing that the legislature considered the federal court lacking 
in jurisdiction over the cause. He said: 


Tf the legislatures of the several states may, at will, 
annul the judgments of the courts of the United States, 
and destroy the rights acquired under these judgments, 
the constitution itself becomes a solemn mockery; and 
the nation is deprived of the means of enforcing its laws 
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by the instrumentality of its own tribunals. (9 U.S. at 
136) [Emphasis supplied] 


And as the Court very recently pointed out in Reina v. 
United States, 364 U.S. 507, 512 (1960), quoting with ap- 
proval from the works of James Madison: 


‘Interference with the power of the States was no con- 
stitutional criterion of the power of Congress. If the 
power was not given, Congress could not exercise it; if 
given, they might exercise it, although it should inter- 
fere with the laws, or even the Constitution of the 
States.’ 


Failure to recognize these principles leads appellant to 
the erroneous proposal that the need of Congress to be in- 
formed in this area must be satisfied by confining it to 
‘Authority documents showing decisions made, policies 
formed and acts done’’ (Br. 46). Yet, the court below found 
that the Subcommittee’s need for the documents requested 
stemmed from his finding of fact that 


oral testimony and documents already available to Con- 
gress cannot convey a complete picture of the Authority 
or provide adequate groundwork for potential legisla- 
tion (JA 322). 


In short, the court found that Congress needed the docu- 
ments subpenaed in order to fulfill its duties adequately. 
To propose, as appellant does, that Congress must make 
shift with something far short of what has been found 
necessary to fulfill its need, is to insist that a Constitu- 
tionally rooted function must be circumscribed. Whether 
the proposal is grounded in the Tenth Amendment (appel- 
lant’s Point IZ) or in coinage of lesser quality, evidentiary 
privilege (appellant’s Point VI), the result is the same: 
notions grounded in state sovereignty defeat recognized 
federal need. That result is prescribed by the Supremacy 
Clause. United States v. Peters, supra; Sterling v. Con- 
stantin, supra. 
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(2) The Nature of the Port Authority 


In advancing its Tenth Amendment defense, appellant 
relies heavily upon the asserted principle that Congress 
may not supersede the states in control of the internal man- 
agement of state agencies (Br. 47). Conceding arguendo 
this to be true in cases where the agency involved is purely 
a state instrumentality having no effect upon interstate com- 
merce, the principle has no application in the present case. 
It assumes that the PA is no more than a state agency. The 
court, however, found that it is far more than that. It found 
the PA to be a “‘hybrid,”’ operating facilities of interstate 
commerce in a ‘‘national asset’? (JA 311, 318). To treat 
the PA purely and simply as a state agency ignores the role 
of Congressional consent under the Compact Clause in giv- 
ing ‘‘effect’’ to the agreement that created the PA.?® See 
Virginia v. West Virginia, supra. To assume that the PA 
is a state agency and nothing more begs the very question 
at issue in this case. 

The assumption also is patently inconsistent with the 
views of the PA’s own founding fathers who regarded the 
PA as an instrumentality of the Federal Government for 
the purpose of effectuating the comprehensive plan (JA 
253-4, 110-11, 309-10). 

The court’s finding that the PA is a ‘‘hybrid’’ is indica- 
tive of its recognition that to treat the PA, as appellant 
does, under rules and principles formulated with respect to 
state agencies is not at all useful here. Hence, the cases 
which appellant cites as controlling here (Br. 47-8) are in 
fact irrelevant. 

Appellant asserts ‘‘the absence of Congressional power 
to supersede the states in control of the internal manage- 


28 We repeat here what Frankfurter and Landis said about the 
role of Congress under the Compact Clause: 


“The framers thus astutely created a mechanism of legal control 
over affairs that are projected beyond State lines and yet may 
not call for, nor be capable of, national treatment. They al- 
lowed interstate adjustments but duly safeguarded the national 
interest.” (Supra, p. 27) 
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ment of state agencies’’ (Br. p. 47), citing the decisions of 
the Supreme Court in Hopkins Fed. Sav. d Loan Ass’n v. 
Cleary, 296 U.S. 315 (1935); Ashton v. Cameron County 
Water Improvement Dist., 298 U.S. 513 (1936); United 
States v. Bekins, 304 U.S. 27 (1938). 

We see no reason to take issue with this contention nor 
even the manner in which it is formulated. It simply has 
no bearing on the case at bar. All three cases cited by 
appellant concern the determination by the Supreme Court 
of the Constitutional validity of federal statutes that would 
materially alter, if utilized, the financial structure of irriga- 
tion districts within the state (as in the Ashton and Bekins 
cases) or state savings and loan associations (as in the 
Hopkins case). 

In the Bekins case, the court upheld the constitutionality 
of the statute in question, while in the Ashton ®® and Hop- 
kins cases, it reached a contrary result. There is nothing in 
the doctrine of any of these cases remotely suggesting that 
Congress could not inquire into the financial aspects of or- 
ganizations such as savings and loan associations or irriga- 
tion districts, if this in turn reflected upon some national 
interest which was a matter of valid legislative concern. 
Indeed, in the Bekins case, Chief Justice Hughes, speaking 
for the Court, said: 


Nor did the formation of an indestructible Union of 
indestructible States make impossible cooperation be- 
tween the Nation and the States through the exercise 
of the power of each to the advantage of the people who 
are citizens of both. ... 

In the instant case we have cooperation to provide a 


29 It is interesting to note that the Ashton case (298 U.S. 513), on 
which appellant heavily relies (Br. 47-9), contains a strong dissent 
written by Justice Cardozo and joined in by Justices Brandeis and 
Stone and the Chief Justice, 298 U.S. at 532, in which Justice Cardozo 
suggests that, at least for the purposes of testing the exercise of fed- 
eral authority, a political subdivision or public corporation of a state 
would not be in the same immunized position as the state itself, since 
local governmental units are not sovereign or quasi-sovereign as is 
a state. 
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remedy for a serious condition in which the States alone 
were unable to afford relief. (304 U.S. at p. 53). 


United States v. Owlett, 15 F. Supp. 736 (M.D. Pa. 1936), 
cited by appellant, is inapposite here because the state in- 
vestigation there lacked at the threshold, the federal Consti- 
tutional authority found in the Compact Clause in the case 
of this Subcommittee’s inquiry. 

In addition to the purpose and the role of Congress in 
performing its Constitutional consent function, as set out 
herein above, the 1921 Compact provided for the “exercise 
of the power of Congress”’ over the rules and regulations 
“for the improvement of the conduct of navigation and 
commerce within the district, and shall include charges, 
rates, rentals, or tolls fixed or established by the port au- 
thority.’’ (Arts. 3, 18, 22, JA 118, 122-4). Such Congres- 
sional interest and control over the administration of the 
facilities of the PA further indicate that appellant’s ‘‘state 
agency’’ assumption is wholly untenable. 


(3) The regulation of internal processes 


Because the Subcommittee’s subpena called for some 
material which appellant characterizes as ‘<internal memo- 
randa,”’ he asserts that Congressional power to enact legis- 
lation regulating the PA’s ‘‘internal processes’? must be 
established before these askings can be upheld (Br. 51, 52). 
This is the nub of appellant’s argument in Point Il. It is 
untenable. The internal memoranda were subject to the 
subpena and relevant to the inquiry not because they were 
‘internal?’ but because they related to subjects about which 
Congress had authority and a continuing duty to inquire 
under the Compact Clause. That federal interests were 
involved in each of the askings of the subpena, the court 
below found (JA 299-308). 

It must be borne in mind that the askings in the Subeom- 
mittee’s subpena were specifically directed to subjects, or, 
as the court below aptly put it, ‘‘potential threats”’ (JA 
311), that might call for legislation by the Congress (JA 
311-12). That the subpenaed documents bearing on these 


47 


subjects or areas might relate to ‘‘internal processes’’ of 
the PA because authored by or directed to a subordinate 
within the agency does not nullify the request for them.*° 
If it did, no Congressional subpena (or for that matter no 
subpena of any federal court or executive agency) could 
ever be valid so long as any of the material which might be 
produced in response to it emanated from sources, or was 
created through processes, over which Congress might not 
have authority, notwithstanding the fact that the material 
might be highly pertinent to the subject within federal 
competence then under scrutiny. Were appellant’s proposi- 
tion to be accepted, no court, agency or legislative body in 
the federal system could function properly. 

And, of course, this is not the law. Congressional sub- 
penas calling for books and records of private entities (in- 
cluding material emanating from its ‘‘internal’’ processes) 
which dealt with matters within Congressional purview 
have been uniformly upheld. See, e.g., United States v. 
Bryan, 339 U.S. 323 (1950); United States v. Fleischman, 
339 U.S. 349 (1950); Wilson v. United States, 221 U.S. 361 
(1911). 

In United States v. DiCarlo, 102 F. Supp. 597, 601-2 (N.D. 
Ohio 1952), the court upheld the authority of Congress to 
investigate matters which may be within the reserved 
powers of the states insofar as those matters affect subjects 
within the scope of the powers granted to the Federal Gov- 
ernment. The court stated: 


But, as Congress is without power to legislate upon 
subjects exclusively within the reserved powers of the 
States, it can not investigate those subjects, except as 
they may affect matters within the scope of the powers 
granted to the federal government. Congress has the 
power to regulate interstate commerce. Article I, Sec- 
tion 8, Constitution. In the exercise of such power Con- 
gress has the undoubted right to investigate all matters 
affecting commerce between and among the states. 
Necessarily this includes the power to investigate sub- 


“Internal” may signify no more than that the documents were 
nonpublic and came from “within” the PA. 
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jects within the exclusive jurisdiction of the states to 
ascertain whether matters of local concern impinge 
upon or affect interstate commerce. To construe Sen- 
ate Resolution 202 less broadly than as conferring 
power to investigate violations of state law would be to 
thwart its salutary purpose and constitute an unwar- 
ranted attempt to abridge Congressional powers of 
inquiry. 


Similarly in Barenblatt v. United States, 360 U.S. 109, 
129 (1958), a case affirming a decision of this Court in 252 
F. 2d 129, the Supreme Court held investigatory power in 
the domain of national security not to be denied Congress 
solely because the field of education was involved. 

Indeed, the trial court in response to a similar argument 
made below by appellant, pointed out, quoting from a de- 
cision of this Court, Barsky v. United States, 83 App. D.C. 
127, 167 F. 2d 241, 245 (1948), cert. denied, 334 U.S. 843: 


the possibility that invalid as well as valid legislation 
might ensue from an inquiry does not limit the power 
of inquiry; invalid legislation might ensue from any 
inquiry (JA 314). 


Another principle enunciated by this Court in Barsky 
lays to rest the basis of the entire argument now made by 
appellant in this Point IT: 


The permissible breadth of governmental investiga- 
tion was indicated many years ago when the Supreme 


31 In his opinion (fn. 83, JA 311), Judge Youngdahl observed: 


“To so speculate as to the type of possible legislation and also 
to rule on its constitutionality without knowledge of its language 
and legislative history and the context in which court challenge 
to it would arise, would be, in effect to render an advisory opin- 
jon, an exercise forbidden to the courts by the Constitutional 
requirement that they decide cases and controversies.” 


This observation is a final and conclusive answer to the conten- 
tion of appellant that this Court must predict in detail and pass 
upon the precise legislation which may emerge from this inquiry 
(Br. 52). 
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Court held that ‘‘the requiring of information concern- 
ing a business is not regulation of that business,’’ and 
refused to confine investigation to activities which 
might be regulated (167 F. 2d at 245). 


In sum, however appellant may characterize the demanded 
records and however much they may be related to the ad- 
ministrative and decisional processes of the PA, the fact is 
that they are related to the operations of the PA under the 
charter granted by Congress when it gave its consents to the 
compacts, subject to the power of Congress to oversee 
such operations and to make such changes or modifications 
in its consent as it deems necessary to insure that the PA’s 
activities are not detrimental to the national interests which 
are the peculiar concern and responsibility of Congress. The 
PA is, in this very real sense, a creature of Congress and 
its operations and activities vitally affect national interests. 
In view of this paramountcy of the authority of Congress, 
appellant is in no position to claim that the Subcommittee’s 
demands are an unconstitutional interference in the internal 
administration of a ‘‘state agency.’’ The PA is not a ‘‘state 
agency’’; it is not an instrumentality of a state exercising 
powers reserved to the states under the Tenth Amendment. 
On the contrary, it is exercising powers which the compact 
clause specifically prohibits to the states without the con- 
sent of Congress. It is a bi-state agency which derives its 
authority to carry on its operations in areas of federal con- 
cern subject to the overriding and continuing authority of 
Congress under the compact clause to safeguard the na- 
tional interests. Thus, its policies and performance in 
carrying out its responsibilities and its records pertaining 
thereto are subject to congressional scrutiny. 


m 


The Inquiry was within the Authority of the Judiciary 
Committee 

Diseussed in Point I of this brief is the power of Congress 

under the Compact Clause to maintain a continuing interest 

in an operational compact to which it has given consent. 
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Under Point II is discussed the privilege with respect to 
internal documents of a governmental agency asserted to 
derive from the reserved powers of the states under the 
Tenth Amendment. Point VI deals with an alleged common 
law privilege with respect to such documents. 

Assuming (Br. 56) that Congress has such Compact 
Clause power and that the documents sought are not privi- 
leged (Br. 56), discussed here is whether the Judiciary Com- 
mittee of the House of Representatives has authority to 
conduct this inquiry.*? 

Under the Legislative Reorganization Act of 1946 (60 
Stat. 812) the legislative and investigative power of Con- 
gress is distributed among the various committees of the 
House and Senate (Sections 102, 121). Each House is left 
jn control of its own rules under that Act (Section 101(b)) 
and pursuant to that authority the House of Representatives 
on January 7, 1959, adopted by H. Res. 7 the rules of the 
House for the 86th Congress. Included among the rules 
adopted at that time was Part 12 of Rule XI assigning the 
legislative and investigative jurisdiction of the Committee 
on the Judiciary. Paragraph (i) of that Part of Rule XI 
gives to the Committee on the Judiciary jurisdiction over 
“interstate compacts generally.” 

The trial court found that the House had authorized the 
Committee to conduct the type of inquiry pursued here by 
Subcommittee No. 5 (JA 295-9). 

The court at the outset recognized the validity and the 
importance of the doctrine of avoidance of constitutional 
issues, and the necessity of finding ‘‘clear’’ and ‘‘unques- 
tioned authorization’? for a Congressional inquiry which 
might lead to a determination of such issues (JA 295-6). 

The court noted that under its Compact Clause jurisdic- 
tion the Judiciary Committee had considered and recom- 
mended Congressional consent to the 1921 Compact creating 
the PA, and had held hearings on a bill referred to it in 1952 
which would have withdrawn that consent (JA 296). 


32 Delegation to Subcommittee No. 5 of the authority of the Judi- 
ciary Committee in the premises has been stipulated (Tr. 58) and 
is not in issue here. 
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The court then squarely met the issue presented here as to 
the Committee’s authority for ‘‘an investigation into the 
substantive operations of the Authority of depth sufficient 
to permit requests for documents of the type called for 
by this subpoena’”’ (JA 296). 

The court found that H. Res. 27 and 530 authorized ‘‘full 
and complete investigations and studies relating to * * * the 
activities and operations of interstate compacts’? (JA 297; 
135, 136). 

Judge Youngdahl observed that H. Res. 530 was offered 
by the Chairman on May 17, 1960, after it was apparent that 
the PA was resisting the Committee’s informal efforts to 
inspect the PA records in New York City (see Committee 
letter of March 24, 1960,** JA 138-9). In the floor debates on 
this resolution on June 1, 1960, Congressman Brown of the 
Rules Committee which unanimously recommended passage 
of the resolution, said ‘‘ [T]he Committee on Rules has had 
explained to it the need for this investigation and the good 
that can come from it.’? Later in the debate Chairman 
Smith of the Rules Committee stated that the Judiciary 
Committee was given ‘‘blanket authority to investigate.”’ 
(JA 297-8; 106 Cong. Ree. 10752-3 daily). 

The court then rejected an ‘‘overlap’’ argument (re- 
peated here, Br. 57) as to the possible jurisdiction of other 
committees, and held ‘‘clear’’ the authorization to the Ju- 
diciary Committee for an investigation which could encom- 
pass the subpenaed records (JA 299). 

Appellant’s quotation from Chairman Celler in the 1952 
hearing on H. J. Res. 375 that it is ‘‘questionable whether 
this Committee would have jurisdiction’’ (Br. 58, fn.) is 
lifted from context. H. J. Res. 375 (offered by Congressman 
Sieminski of New Jersey) was to rescind the consent of 
Congress to the 1921 PA Compact ‘‘until such time as legis- 
lation is enacted by Congress approving amendments to such 


33 It is worthy of note that this letter requested inspection of “Per- 
sonnel” documents of three categories and that this asking was not 
pursued in the Committee’s next letter of request of June 8, 1960, 
(JA 140-2) nor in the instant subpena served on June 15, 1960 (JA 
92-3, 1-2). 
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compact or agreement which provide for the more effective 
exercise of the authority and control of the Congress of the 
United States over air and other commerce in the Port of 
New York District.’’ In the full context of this remark it 
appears that Chairman Celler had reference to an investi- 
gation of the PA not tied to the Compact Clause consent. 
With respect to the Committee’s jurisdiction where Con- 
gressional compact consent is concerned, neither Chairman 
Celler nor Mr. Keating (now Senator) had any doubts, and 
the Chairman so ruled as to H. J. Res. 375.** 


The real significance to this case of the 1952 hearings is 
that even appellant, who testified for the PA, pleading for its 
very existence as a compact, did not question the power of 
Congress and the authority of this same Committee to con- 
sider rescission of Congressional consent to the 1921 Com- 
pact and he offered to place at the disposal of the Committee 
‘whatever records, information, data, or other material 
which may be helpful to your staff in preparation for the 
hearings on this resolution’’ adding that the PA is ‘‘a public 
agency’? and its records are “completely available for 
perusal’”’ by the members of this Committee or its staff ** 
(JA 109; supra p. 12). 

In Brewster v. United States, 103 App. D.C. 147, 255 F. 2d 
899 (1958), cert. denied, 358 U.S. 842, cited by appellant, this 
Court reversed the conviction because it had ‘‘grave doubts 
that, merely because unions are required to file reports, 
their activities or the misuse of their funds or the conceal- 
ment of such use become ‘Government activities’ ’’ (255 F. 
2d at 901). That case is quite different because here Con- 
gressional consent to the operating interstate compact, 
which is the PA, is the very subject matter of one category 
of jurisdiction assigned to the Judiciary Committee. Simi- 
larly distinguishable is United States v. Kamin, 136 F. Sapp. 
791 (D. Mass. 1956). 


34 Hearings on H. J. Res. 375 Before Subcommittee No. 5 of the 
House Committee on the Judiciary, 82nd Cong., 2d Sess. 10-11, 98 
(1952) (Ward & Paul, Official Reporters). 

35 See fn. 23, supra. 
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In summary on this point, appellee submits that Congress 
under its Compact Clause responsibilities had the right 
and duty of continuing surveillance over operating com- 
pacts, that the records sought here enjoyed no privilege 
against production before Congress, that the House Judici- 
ary Committee had authority to conduct such an inquiry as 
this, and that the various statements of the Chairman of 
the Judiciary Committee and the remarks in debate on 
H. Res. 530 are demonstrative and illuminating on all of 
these matters. 

IV 


The Government Established that the Subpena Demands Were 
Pertinent and Their Pertinency Was Adequately Explained 
to Appellant by the Subcommittee. 


The trial court proceeded on the assumption that before 
appellant could be convicted, it was necessary for the Gov- 
ernment to prove that the Subcommittee’s requests for 
documents were pertinent to the subject matter of the inves- 
tigation and that appellant was given a ‘‘clear explanation 
of the subject matter under inquiry and the pertinency of 
the request for information to that subject’? (JA 300). The 
court found that these requirements were met in the case 
at bar (JA 300-4). These findings were clearly sound and 
appellant’s objections to them are without merit. 


A. The court’s summary of the subject matter is supported 
by the record 


In finding that the subject matter of the investigation 
was made “‘indisputably clear’’ to appellant, the court relied 
on relevant portions of the opening statement made by the 
Chairman of the Subcommittee at the June 29th hearing 
(JA 300-3).°* The court summarized the clear import of the 
opening statement as follows: 


the subject under inquiry was twofold: (1) whether the 
Authority was operating functionally and geographi- 
cally as envisioned by Congress when it approved the 


36 Watkins v. United States, 354 U.S. 178, 209 (1957). 
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1921 and 1922 compacts; and (2) whether it was carry- 
ing out the tasks given it pursuant to the compacts in 
a manner that showed sufficient concern for Federal 
interests. The ultimate purpose of the investigation 
was to determine whether legislation to alter, amend, 
or repeal the Congressional resolutions of consent to 
the compacts might be desirable in order to protect the 
Federal interests involved (JA 303). 


Moreover, the court pointed out that in assessing the 
explanation of the subject matter, “‘the [opening] state- 
ment must be considered in its entirety as it was made to 
the defendant at the hearing’’ (JA 303) [Emphasis added]. 

Appellant now contends that the court stated the subject 
matter too broadly and that the opening statement supports 
only a far narrower formulation of the subject matter (Br. 
63-5). To do this appellant ignores the bulk of the opening 
statement and resorts to an unwarrantedly narrow reading 
of a single sentence in the Chairman’s opening statement to 
the effect that: ‘‘The purpose of the investigation is to 
ascertain conformance or nonconformance of the Port of 
New York Authority with the Congressionally imposed 
limitations on its powers and the extent and adequacy with 
which the Authority is carrying out its duties and responsi- 
bilities under the Congressionally approved compacts in 
order to determine whether Congress should legislate to 
‘alter, amend, or repeal’ its resolutions of approval’? (JA 
112-13; supra p. 16; Br. 62). In effect, appellant asserts 
that the Subcommittee was required to explain subject mat- 
ter and pertinency with a minute particularity that could 
not have been achieved unless the Subcommittee had fore- 
knowledge of all of the facts it desired to ascertain.*” 

To quarrel with the Chairman’s use of the expressions 
‘duties’ and ‘‘responsibilities”’ in the sentence complained 
about by appellant (Br. 62-7) is wholly unjustified in the 


37 Watkins v. United States, supra fn. 36, at 209, provides no basis 
for limiting a committee to a one-sentence statement of the subject 
matter in order to comply with the requirements established by that 
decision. 


light of the rest of the statement comprising the Chairman’s 
exposition of the subject matter of inquiry; and, further- 
more, is completely unrealistic when we realize that the PA 
is engaged and committed so extensively,** so importantly * 
and so irrevocably ‘° in activities in and affecting interstate 
commerce.** 


(a) The first branch. The court very properly recog- 
nized that the opening statement must be considered in its 
entirety and summarized the subject under inquiry, as ex- 
plained to appellant by the Subcommittee, as being twofold. 
The first branch, according to the court’s summary, was 
‘whether the Authority was operating functionally and 
geographically as envisioned by the Congress when it ap- 
proved the 1921 and 1922 compacts”’ (JA 303). That the 
Subcommittee’s inquiry would involve such an issue was 
made abundantly clear in the Chairman’s opening state- 
ment, The Chairman at the outset of his opening statement 
pointed out that the PA was established under the 1921 and 
1922 compacts ‘‘for the purpose of dealing with the planning 


and development of terminal and transportation facilities 
and in improving the commerce of the port district’? (JA 
107; supra p. 9). He then referred to the “<declared 
expectation of Congress that the effectuation of these com- 
pacts’? would achieve certain goals as set forth in the Con- 


38 Consider its many tunnels, bridges, airports, docks, and surface 
terminals (JA 249-50, 287-8). 

39 The national importance of the New York port area is shown 
by the remarks of Congressman Ansorge (N.Y.), speaking in favor 
of Congressional consent to the 1921 bi-state compact legislation, 
that the port of New York, as one of the main arteries and principal 
gateways between the United States and the markets of the world, 
was an asset of the entire nation, pointing out that over one-half of 
the foreign commerce of the country passes through the port of New 
York (61 Cong. Rec. 4920-1). 

4° As to the bondholders, for a single example. 

41 By combining revenues from its facilities without regard to the 
stage of amortization of any one, every PA activity would have some 
effect upon interstate commerce. 
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gressional consent resolution to the 1922 Compact from 
which he quoted (JA 107, 126; supra p. 9). 

Against this initial reference to Congressional expecta- 
tions as to the functions, scope and results of the operations 
of the PA, the Chairman toward the end of his statement 
made specific reference to certain complaints with respect 
to the PA’s operations which gave rise to a need to reevalu- 
ate Congressional consent to the 1921 and 1922 compacts 
(JA 113; supra pp. 16,17).° Among these complaints, the 
Chairman informed appellant, were allegations that ‘‘the 
Port Authority has extended its operations beyond the geo- 
graphic limits contemplated by the Congress’’; that the 
policy of combining revenues from all its facilities had 
placed an undue burden on the channels of interstate com- 
merce (which the Chairman had earlier pointed out it was 
the PA’s function to ‘“‘promote and facilitate’’) ; and that 
there was unjust discrimination against certain types of 
interstate carriers (JA 113). Without looking any further 
in the opening statement the f oregoing material could hardly 
be summarized more accurately than it was by the trial 
court in the phrase ‘‘whether the Authority was operating 
functionally and geographically as envisioned by Congress 
when it approved the 1921 and 1922 compacts.’’ 

Indeed, the Chairman’s own observation that one of the 
purposes of the investigation was to ascertain the ‘extent 
and adequacy with which the Authority is carrying out its 
duties and responsibilities under the Congressionally ap- 
proved compacts’’ accords with the court’s own paraphrase 
of the entire statement. It is clear from that statement 
that the Chairman was speaking of ‘‘duties and responsi- 
bilities”? in terms of the broad over-all expectation which 
Congress had evinced in approving the compacts (JA 107; 
supra p. 9).“ 


42 These specific references in the statement support the court’s 
summary part (1) as to “whether the Authority was operating func- 
tionally and geographically as envisioned by Congress” (Br. 64). 

43 It ill behooves appellant to infer, as he does in his brief (pp. 
63-7), that it is not the PA’s duty to strive to “better promote and 
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(b) The second branch of the subject matter under in- 
quiry, as identified by the court, was: 


whether [the Authority] was carrying out the tasks 
given it pursuant to the compacts in a manner that 
showed sufficient concern for Federal interests (JA 
303). 


Again, it is difficult for appellant to claim that he was not 
adequately apprised that the PA’s ‘‘concern for Federal 
interests’’ (JA 303) was a central element in the subject 
matter under inquiry by the Subcommittee. Several para- 
graphs in the Chairman’s opening statement were devoted 
to careful explanation of the types of complaints received 
by the Subcommittee, tending to show the PA’s lack of con- 
cern for such interests (JA 113). He concluded the several 
paragraphs describing these complaints with the pronounce- 
ment that: ‘‘The Subcommittee in its inquiry will study 
these and other matters to determine whether legislation is 
warranted with respect to Congressional consent to the Port 
Authority compacts in order more adequately to protect and 
preserve the manifold Federal interests involved’’** (JA 
113; supra p. 17) [Emphasis added]. 


B. The demands for the documents were pertinent to the 
subject under inquiry and appellant was adequately 
apprised of their pertimency. 


The court deemed it essential that the Government prove 
that the requests for documents were pertinent to the subject 
under inquiry and that the pertinency of the requests to 
the subject be adequately explained to appellant (JA 303-8). 
Treating both requirements as involving a single question 
in this case (JA 304), the court found that the Government 


facilitate interstate and foreign commerce and provide better and 
cheaper transportation and aid in providing better postal, military 
and other services of value to the Nation” (JA 107, 126). 

‘* The detailed statement of pertinency made to appellant also 
made repeated references to possible invasion or threats to Federal 
interests (JA 203-10). 
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had sustained this burden (ibid.). This finding is fully 
supported by the record. 

Appellant’s numerous detailed objections to each portion 
of the Subcommittee’s statement of pertinency fall within 
several general classifications, which may be stated as fol- 
lows: 

(1). The Subcommittee failed to relate the requests 
in the subpena to the subject of the inquiry as appellant 
now attempts narrowly to define it. 

(2). Documents might have been produced in re- 
sponse to certain requests in the subpena as to which 
documents a specific explanation of pertinency was not 
directed. 

(3). The Subcommittee failed to spell out in minute 
detail the nature of the federal interest upon which each 
document might bear. 


The Government submits that each of these contentions, and 
all others made with respect to the statement of pertinency, 
are invalid, as the court below found. Before turning to an 
examination of these contentions it may be helpful to set 
forth at this juncture the principles upon which the court 
relied in rejecting these objections as they were interposed 
below. (See, JA 303, fn. 60, 304.) 


1. Controlling authorities support the court’s finding as 
to pertinency and the explanation of pertinency. Reference 
to a number of these judicial authorities can leave no doubt 
as to the soundness of the court’s conclusion that the Gov- 
ernment had sustained its burden in establishing that the 
Subcommittee’s explanation of pertinency was adequate 
and that appellant’s objections to the pertinency statement 
are invalid. As the trial court recognized, it was not in- 
cumbent upon the Government to prove that every docu- 
ment called for in the subpena would, if produced, have been 
material to the Subcommittee’s investigation. “Tt need 
only show that the request was such that it might reasonably 
have been expected to elicit information which, under all the 
circumstances, could have been material’? (JA 303, fn. 60). 

This principle was enunciated in United States v. Orman, 
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207 F. 2d 148, 156 (3rd Cir. 1953). There, the Court of 
Appeals for the 3rd Circuit upheld the trial court’s charge 
to the jury ** on the question of pertinency in a contempt of 
Congress proceeding The charge embodied the instruction: 


«ce * * the question is: was the question and the possible 
answer pertinent at that time to the [Committee’s] in- 
quiry?’’ [Emphasis supplied by the court.]. The court then 
pointed out that the rule applies equally to a request for 
documents (207 F. 2d at 154). It then continued: 


‘Orman, however, prepared his defense on the assump- 
tion that the actual contents of the book and the name 
of the person who loaned him $25,000 were evidence to 
be considered in determining pertinency. This assump- 
tion was wrong. Under Section 192, it is the question 
which must be pertinent.’? [Emphasis supplied]. 


For this proposition, the court cited, inter alia, Sinclair v. 
United States, 279 U.S. 263, 296, 297 (1929), and a case 
decided by this Court, Marshall v. United States, 85 App. 
D.C. 184, 176 F. 2d 473 (1949), cert. denied, 339 U.S. 933 
(1950). 

The standard to be applied by a court in testing the perti- 
nency of a request for documents was recently stated by the 
Supreme Court in McPhaul v. United States, 364 U.S. 372, 
381-2 (1960). 


“It thus appears that the records called for by the sub- 
poena were not ‘plainly incompetent or irrelevant to 
any lawful purpose [of the Subcommittee] in the dis- 
charge of [its] duties,’ Endicott Johnson Corp. v. 
Perkins, 317 U.S. 501, 509, but, on the contrary, were 
reasonably ‘relevant to the inquiry.’ Oklahoma Press 
Publishing Co. v. Walling, 327 U.S. 186, 209.’ 4* 


5 Pertinency is not a jury question. Sinclair v. United States, 279 
US. 263 (1929) ; Keeney v. United States, 94 App. D.C. 366, 218 F. 
2d 843 (1954). The Third Circuit alone has a different rule. 

“¢It would appear that the standard of pertinency stated in Mc- 
Phaul is more easily met by the Government than that (“clearly re- 
lated”) used by Judge Youngdahl (JA 305). 


60 


In many respects the situation in the case at bar is similar 
to that in McPhaul. Here, the Subcommittee has issued a 
subpena calling for communications of various types relat- 
ing to certain specified matters which in the explanation of 
pertinency have been related to the over-all subject of the 
inquiry. In the case of item 4 of the subpena, the demand is 
for ‘“‘all communications’’ relating to four specified subjects 
each of which, as the trial court found, were shown in the 
statement of pertinency to relate to possible interference 
with or effect upon matters of federal concern (JA 306, 
307). In McPhaul the Supreme Court upheld a subpena 
calling for ‘‘all records, correspondence and memoranda’’ 
relating to three specified matters (the organization of the 
group, its affiliations, and the source and outflow of its 
monies) each of which would be ‘‘ prime considerations’’ in 
resolving the principal issues involved in the subject of that 
inquiry. Moreover, in the McPhaul case, in passing upon 
the issue of pertinency, the court considered as highly rele- 
vant the ‘‘situation of the Subcommittee’? and what the 
Subcommittee might be expected to know (or, rather, not to 
know) about the books, records and affairs of the Civil 
Rights Congress (364 U.S. at 382). Here it must be borne 
jn mind that, as the court emphasized (JA 322), Congress 
has never conducted a full seale-inquiry into the operations 
of the PA and therefore cannot reasonably be supposed to 
know the precise manner in which the PA might affect fed- 
eral interests. 


2. Appellant’s objections to the statement of pertinency 
are unfounded. Bearing in mind the foregoing principles, 
it clearly appears that appellant’s objections to the explana- 
tion of pertinency are without foundation. 


a. Appellant’s objection that the Subcommittee failed to 
relate demands in the subpena to the ‘‘subject’’ as defined 
by appellant. Appellant’s chief attack upon the explanation 
of pertinency, and upon the trial court’s finding that the ex- 
planation fulfilled judicially imposed requirements, is based 
upon his initial contention that the subject matter of the in- 
quiry was far narrower than the subject as found by the 
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court (Br. 62-67). Having, in the opinion of the appellee, 
unjustifiably narrowed the subject of the inquiry, appellant 
then goes on to complain that the explanation of pertinency 
is inadequate because it did not relate each request in the 
subpena to this narrow concept of the subject under inquiry 
(Br. 70, 73, 74, 75, 77, 80). This entire line of argument is 
fallacious since its principal premise, viz., the dimensions 
of the subject under inquiry, is unsound. 

As the appellee has shown above, the court’s finding 
as to the subject under inquiry was amply supported by the 
opening statement of the Chairman, while the narrow read- 
ing given that statement by appellant is not borne out by 
the record. Therefore, it is against the subject matter as 
formulated by the court and not against the subject as 
erroneously described by appellant that the explanation of 
pertinency must be measured. And as the court found: 


Because the stated subject matter of the inquiry was to 
determine whether and to what extent Federal interests 
were being affected, the committee performed its task 
of explaining pertinency by relating the subpoenaed 
documents to this subject (JA 305). 


b. Appellant’s objection that documents might have been 
produced im response to requests in the subpena, as to which 
documents specific explanation was not made. Running 
through appellant’s attack on the pertinency statement is 
the premise that there might be produced in response to the 
subpena, documents which might not be pertinent to the 
subject under inquiry and that, as to such documents, the 
explanation of pertinency was not specifically made ‘7 (see, 
e.g., Br. 71, para. (b); (c); Br. 73, para. (b)). 

In other words, appellant’s complaint, in effect, is that 


47 Thus, in attacking the explanation as to Item (2) of the subpena 
(Br. 69-72), appellant complains that there might be included in the 
request “documents not bearing on revenues and expenditures, such 
as financial studies of proposed new facilities, or of any of the in- 
numerable working papers used in connection with preparing the 
records showing revenues and expenditures” (Br. 71, para. (b) ; see 
also, Br. 71, para. (c)). 
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the Subcommittee did not attempt to explain the pertinency 
of each and every document which might be covered by the 
requests of the subpena, notwithstanding that the subpena 
did not specifically call for such documents and that the 
Subcommittee could not have known of their precise identity. 
The appellee cannot improve upon the response of the 
lower court to this line of argument: 


The Government need not prove that every document 
requested would, if produced, have been material to the 
committee’s inquiry. It need only show that the re- 
quest was such that it might reasonably have been 
expected to elicit information which, under all the cir- 
cumstances, could have been material (JA 303, fn. 60; 
see also, JA 306, fn 65). 


The trial court recognized that appellant’s objections 
along this line were invalid under the principles set forth in 
United States v. Orman, supra, and United States v. Kamin, 
136 F. Supp. 791, 799-800 (D. Mass. 1956). Appellant’s 
argument is no more than a complaint that certain irrele- 
vant material might be produced in response to some of the 
demands in the subpena. This contention is clearly met by 
the ruling of the district court in the Kamin case, supra, that 
if a question is principally pertinent it need not exclude 
every possible irrelevancy, at least until there is objection 
by the witness.“* It is clear from an examination of the 
record that no such particularized objection was made by 
appellant that would have called for a negation of possible 
irrelevances; and this trial court so found (JA 303, fn. 60). 


c. Appellant’s objection that the explanation of perti- 
nency failed to spell out in detail the federal interests which 
the P.A’s operations might affect. The remainder of appel- 
lant’s objections to the explanation embraces what the court 


48Such an objection as is contemplated by Judge Aldrich, of 
course, means one which would call the committee’s attention to the 
possible irrelevances by particularizing them so that “the defect, if 
any, ‘could easily have been remedied’” (McPhaul v. United States, 
364 US. at 382). 
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below described as ‘‘Mr. Tobin’s principal complaint,’’ viz., 
that the explanation did not spell out in detail the ‘‘ ‘federal 
interest’ which the authorities’ operations might be ad- 
versely affecting and the way in which the subpoenaed docu- 
ments might reveal this fact’’ (JA 304; see, e.g., Br. 71, 
paras. (a), (c), (d), (e)). The trial court gave a complete 
response to these objections when it stated: 


To say that the [Subcommittee] was required to deline- 
ate with ultimate precision the particular elements of 
Federal interests which the inquiry might reveal to be 
adversely affected would be to require the committee, 
in effect, to have stated its subject in the narrow terms 
of the conclusions it might later reach. This was obvi- 
ously impossible (JA 305). 


A number of appellant’s objections with respect to the 
specificity of the Subcommittee’s explanation of the federal 
interests that might be affected appear to be really con- 
tentions that the PA does not in fact affect such interests. 
In other words, appellant argues that the documents are not 
pertinent because they show in fact that the Subcommittee’s 
fears as to“ threats’’ that PA’s operations might interfere 
with interstate commerce are groundless (see, e.g., Br. 71, 
para, (c) ; 75, para, (a); 77, para. (c); 79, para. (d)). How- 
ever, the ruling of the court in United States v. Orman, 
supra, disposes of this contention. The court there held 
that the trial judge did not err in excluding Orman’s evi- 
dence even assuming that this evidence showed that the 
requested document which he failed to produce contained 
only innocent material failing to link him up with interstate 
crime, the subject of the inquiry. As the court stated, ‘‘An 
innocent, true answer does not destroy the pertinency of the 
question’’ (207 F.2d at 154). 

Other objections made by appellant to the explanation of 
pertinency are equally invalid as demonstrated by the fore- 
going principles and considerations. 
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C. Appellant did not make to the Subcommittee particular- 
ized objections to the explanation of pertinency 


Appellant failed to make the kind of particularized objec- 
tion to the explanation of pertinency as would support the 
objections to that explanation which he now makes in his 
brief (Point IV). The trial court noted this shortcoming in 
appellant’s approach to the pertinency issue at the trial 
level. The court cited the principle enunciated by Judge 
Aldrich in United States v. Kamin, supra, to the effect that 
a request for documents, if principally pertinent, need not 
exclude every possible irrelevancy at least until there is an 
objection by the witness, a principle which was recently 
stated by the Supreme Court in McPhaul v. United States, 
364 U.S. at 382. Judge Youngdahl found: 


In this case, Mr. Tobin did not, either before or after 
the committee’s explanation, make the kind of particu- 
larized objection to the pertinency of specific documents 
that would have called for a negation of possible irrele- 
vancies (JA 303, fn. 60). 


The court held that this failure on the part of appellant 
and the principles to which this failuré gave rise were 
equally applicable to the “other alleged deficiencies in the 
explanation’’ (JA 306, fn. 65) .*° 


49 The record amply supports the conclusion that no such objec- 
tions were made. After the pertinency statement was read (JA 203- 
11), and after appellant and his associates were asked whether they 
were prepared to submit all the documents requested in the subpena 
(JA 211), they made no objection to the explanation of pertinency. 
Shortly thereafter, when the Chairman made the final demand to 
produce the records (JA 214-5), appellant merely stated: “I have 
given the explanation fully, referred to the instructions of the Gov- 
ernors of the two States and the action taken by the commissioners 
of the port authority. I have referred to the fact that I regard the 
question of whether all these documents can constitutionally be de- 
manded of a State agency, which is a very, very serious constitu- 
tional question, and whether they can be deemed pertinent to the 
work of your committee” (JA 215). 

Here appellant merely stood on his original general pertinency 
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There is nowhere in the record the type of particularized 
objection to the explanation of pertinency that would have 
caused the Subcommittee to advert to the specific defi- 
ciencies in its explanation which appellant now alleges to 
have existed. The Subcommittee had no way of knowing 
of the precise nature or type of documents which might be 
produced in response to the subpena or the precise manner 
in which they might show an effect upon federal interests. 
Thus, the Subcommittee was in the same position as the 
committee described by the Supreme Court in McPhaul v. 
United States, where the Court stated (364 U.S. at 382, 
383) : 

It is not reasonable to suppose that the Subcommittee 
knew precisely what books and records were kept by 
the Civil Rights Congress, and therefore the subpoena 
could only ‘‘specif[y] . .. with reasonable particularity, 
the subjects to which the documents. .. relate,’’ Brown 
v. United States, 276 U.S. 134, 143. The call of the sub- 
pena for ‘‘all records, correspondence and memo- 
randa’’ of the Civil Rights Congress relating to the 
three specified subjects describes them ‘‘with all of the 
particularity the nature of the inquiry and the [Sub- 
committee’s] situation would permit,’’ Oklahoma Press 
Publishing Co. v. Walling, supra, at 210, n. 48. ‘‘[T]he 
description contained in the subpena was sufficient to 
enable [petitioner] to know what particular documents 
were required and to select them accordingly,’’ Brown 
v. United States, supra, at 143. If petitioner was in 
doubt as to what records were required by the subpoena, 
or found it unduly burdensome, or found it to call for 
records unrelated to the inquiry, he could and should 
have so advised the Subcommittee, where the defect, if 
any, ‘‘could easily have been remedied,’’ United States 
v. Bryan, supra, at 333. The subpoena was not more 
sweeping than those sustained against challenges of 
undue breadth in Endicott Johnson Corp. v. Perkins, 


objection with no particularization whatever. In contrast is the long 
and minutely detailed attack on the pertinency explanation now 
made in his brief. Cf. McPhaul v. United States, supra. 
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317 U.S. 501, and Oklahoma Press Publishing Co. v. 
Walling, 327 U.S. 186 [Emphasis added]. 


The principles which the Supreme Court applied in that 
case are equally applicable here. 


Vv 


Appellant’s Default Was Willful: It Was Not Excused by the 
Instructions of the Governors Against Compliance, Nor by 
the Fact that the Appellant Acted in Good Faith 


A. At all material times appellant had official custody of 
the disputed documents and had legal authority and 
power to produce them in compliance with the sub- 
pena. 


The subpena was served on June 15, 1960. Appellant 
concedes that until June 27, 1960, he had ‘‘official custody’’ 
of the disputed documents.” Further, appellant admits 
that from and including June 15, 1960, when the subpena 
was served on him, he ‘‘has had the power to produce the 
documents’? demanded ‘‘to the extent that they were sub- 
ject to production by the Port of New York Authority or 
any officer or employee thereof pursuant to’’ the subpena 
(JA 4).52 Indeed, the regulations of the PA indicate that 
requests for information are channelled to appellant as 
Executive Director (Port Authority Administrative Man- 
ual, sec. 50-1.01). In short, appellant was the legal cus- 
todian of the documents and the proper person to be served 
with a subpena demanding their production (JA 8). 


If the Subcommittee’s subpena duces tecum was valid 
when served on the appellant (he then admittedly having 


50 See appellant’s brief, p. 85, which states that on June 27, 1960, 
appellant’s official custody was removed by resolution of the Board 
of Commissioners. 

51 The statement in appellant’s brief (p. 85), that the commis- 
sioners (along with the governors) had power to direct appellant not 
to produce the documents, is at variance with this stipulated admis- 
sion insofar as this statement rests upon orders of the commissioners 
of the PA (as distinguished from the orders of the governors). 
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official custody of the documents and power to produce 
them), it was incumbent upon him to deliver them in accord- 
ance with the terms of the subpena, and any subsequent 
effort to impair appellant’s legal power and duty to produce 
was a nullity. To hold otherwise would be to enable evasive 
respondents to put the Government to an endless chase in 
the exercise of its investigatory powers and obligations by 
shuffling ‘‘official custody’? among them.*? 

Appellant’s broad and unqualified assertion that the va- 
lidity of the governors’ orders (purporting to require non- 
compliance with the subpena) ‘‘depends upon whether they 
have the power under state law to issue them’’ (Br. 88) 
ignores the fact that the reach of a Congressional committee 
subpena involves questions of paramount federal law. Ap- 
pellant’s resistance to the subpena in this case is, and must 
be, based on the alleged inviolability of the sovereignties of 
the compacting states. In succeeding sections we shall 
show that (1) the action of the governors could not and did 
not excuse appellant from complying with the Subcom- 


mittee’s subpena, (2) that no doctrine of superior orders 
applies to or excuses him, and (3) that appellant’s default, 
being deliberate and intentional, was willful as a matter 
of law. 


B. The state governors could not effectively resist the valid 
assertion of federal authority embodied in the Sub- 
committee’s subpena duces tecum. 


A state governor cannot legitimately resist the valid as- 
sertion of federal authority. Under the Supremacy Clause, 
sovereignty of a state and the action of state officials claim- 
ing under it may not be employed so as to preclude the exer- 
cise by federal instrumentalities of governmental processes 
essential to the execution of the duties imposed by the 
United States Constitution, United States v. Peters, 9 US. 
(5 Cranch.) 115, 136 (1809) ; Sterling v. Constantin, 287 U.S. 


52 See Frankfurter J., concurring in United States ex rel Touhy v. 
Ragen, 340 U.S. 462, 473 (1951). 
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378 (1932); In re Wallace, 170 F. Supp. 63 (M.D. Ala. 
1959). 

In Sterling v. Constantin, supra, the principle was applied 
by the Supreme Court in dealing with the action of a chief 
executive of a state. The Supreme Court there affirmed a 
lower court order enjoining a state governor and certain 
other state officials from further interference with a federal 
court order. The governor attempted to justify his action 
on the grounds of a finding by him that it was necessary so 
to do, a finding which, he urged, the courts could not review. 
In overruling this contention the court stated: 


If [the] extreme position [of the Governor] could be 
deemed to be well taken, it is manifest that the fiat of 
a state Governor, and not the Constitution of the United 
States, would be the supreme law of the land; that the 
restrictions of the Federal Constitution upon the exer- 
cise of state power would be but impotent phrases, the 
futility of which the State may at any time disclose by 
the simple process of transferring powers of legislation 
to the Governor to be exercised by him, beyond control, 
upon his assertion of necessity. Under our system of 
government, such a conclusion is obviously untenable. 
There is no such avenue of escape from the paramount 
authority of the Federal Constitution. (287 U.S. at 
397-8). 


This element of fiat, which the Supreme Court deplored in 
Sterling v. Constantin, supra, is a vice inherent in the notion 
that state executives may defeat the exercise of federal 
authority here. 

More recently, the Constitutional limitations on interfer- 
ence by state governors with federal action have been con- 
sidered in the civil rights field. E.g., Faubus v. United 
States, 254 F. 2d 797 (8th Cir. 1958), cert. denied, 358 U.S. 
829. In this area the courts have had occasion to consider 
objections to the enforcement of subpenas issued in further- 
ance of the performance of federally created duties calling 
for the production of state records. 
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The federal judiciary has indeed recognized that the Civil 
Rights Act of 1957 would be nullified if the investigative 
efforts of the Civil Rights Commission could be resisted by 
local officials on the grounds that their official relationship 
to the state clothed them or the records in their custody with 
an ‘‘immunity”’ or ‘‘privilege’’ from federal subpenas. In 
re Wallace, supra. 

The principles embodied in the foregoing decisions are 
controlling in the case at bar, and they are not rendered 
inapplicable because it is the federal legislative function 
rather than the judicial or the executive that is being exer- 
cised. A state governor may no more interfere with the 
federal legislative process than with the judicial. Any sug- 
gestion by appellant that United States v. Peters, supra, and 
Sterling v. Constantin, supra, are without bearing because 
there is no attempt here by a governor to abridge the rights 
of private litigants is a narrow and erroneous reading. For 
in these cases the protections of the Supremacy Clause were 
accorded the functions and processes of the federal judi- 
ciary, a department of the Federal Government. Chief 
Justice Marshall in United States v. Peters, supra, was con- 
cerned that if state power might annul the judgment of a 
federal court, ‘‘the nation is deprived of the means of en- 
forcing its laws by the instrumentality of its own tri- 
bunals,’’ (9 U.S. at 136), and in In re Wallace, the court con- 
ceived itself as protecting an ‘‘exercise of a federal func- 
tion’? (170 F. Supp. at 70). 

The investigation is an essential ingredient of the legis- 
lative process. McGrain v. Daugherty, 273 U.S. 135, 161, 
175 (1927). If in In re Wallace, supra, the appropriate 
Congressional committee rather than the Civil Rights Com- 
mission were investigating alleged voting discrimination 
pursuant to the legislative process and had subpenaed state 
voting and registration records, it is not to be supposed that 
the registrars’ claim of privilege would pose a successful 
bar to such inquiry. Indeed, as the court noted in Larche v. 
Hannah, 177 F. Supp. 816, 820 (W.D. La. 1959), rev’d on 


70 


other grounds, Hannah v. Larche, 363 U.S. 420 (1960), the 
Civil Rights Commission is merely exercising the investiga- 
tive function of the Congress itself. It would be absurd to 
suppose that the investigative power of the delegate were 
greater than that of the principal. Otherwise Congress, 
once having passed the 1957 Civil Rights Act, would be 
powerless fully to exercise the legislative process in order 
to determine whether to alter, amend, or repeal it. 

In much the same manner, the federal legislative function 
here exercised pursuant to the Compact Clause may not be 
precluded by a state-derived immunity.** To hold other- 
wise would be to say that the federal legislative branch may 
be foreclosed in carrying out its duties under a provision of 
the Constitution by an assertion of state sovereignty, a 
notion which is surely contrary to the Supremacy Clause. 
What is ‘‘supreme”’ here is the Compact Clause of the Con- 
stitution and the ‘‘exercise of a federal function’? under it. 
Indeed, the federal courts of the District of Columbia, Mins 
v. McCarthy, 93 App. D.C. 220, 209 F. 2a 307 (1953) ; 
Hearst v. Black, 66 App. D.C. 313, 87 F. 2d 68 (1936) ; 
Methodist Federation v. Eastland, 141 F. Supp. 729 D. 
D.C. 1956) ; Pauling v. Eastland, 109 App. D.C. 342, 288 F. 
2d 126 (1960), cert. denied, 364 U.S. 900, as well as other 
jurisdictions; e-g., Fischler v. McCarthy, 117 F. Supp. 643 
(S.D.N.Y. 1954), aff’d, 218 F. 2d 164 (2d Cir. 1954), have 
seen fit to accord the Congressional investigatory function 
the protections of the doctrine of separation of powers. It 
hardly seems appropriate to say that although the federal 
courts may not limit in advance the subjects of a Congres- 
sional investigation, a state governor may do so. 


C. No doctrine of superior orders applies to or excuses 
appellant 


Appellant erroneously relies on the rule of Boske v. 
Comingore, 177 U.S. 459 (1900), and United States ex rel 
Touhy v. Ragen, 340 U.S. 462 (1951), to support his conten- 


83. Cf. Virginia v. West Virginia, 246 US. 565, 602 (1918). 
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tion that the letters of the governors directing noncompli- 
ance with the subpenas excuse his default. 

The Government below distinguished these two cases as 
based on pre-existing ‘‘housekeeping statutes’? in which 
authority to produce was removed from a subordinate 
within a department in order to centralize decisions as to 
production of the documents in the department head. The 
trial judge accepted this reasoning and relied on a case 
decided by this Court, Sawyer v. Dollar, as controlling. 
He pointed out that the policies operative in the House- 
keeping Statute cases are not present in this case because 
the purpose of the governors’ letters was neither to cen- 
tralize determinations about release of documents, which 
power was already centralized in appellant, nor to preserve 
the flow of outside confidential information to the PA (JA 
327). The trial court further found that the effect of the 
governors’ letters was not to remove the documents from 
appellant’s control, noting that appellant has since, without 
the governors’ consent, offered to produce all PA docu- 
ments for the New Jersey legislature (JA 326). 

A further distinction from the Touhy and Boske cases is 
found in the fact that in those cases pre-existing housekeep- 
ing regulations were held to justify refusals to produce— 
were effective, in short, to leave the subpenaed subordinates 
without official custody at the time they were served. Appel- 
lant, by virtue of his admissions and the entire record, is 
precluded from denying that the Subcommittee’s subpena 
found him with official custody, which could not thereafter 
effectively be removed. 

In the context of the Boske and Touhy cases, as well as 
by virtue of appellant’s admissions here, appellant is the 
very man upon whom the subpenas should have been served. 
He was the chief executive of the agency who had official 
custody. Requests were normally directed to him. Appel- 
lant has not shown that as a matter of practice requests 


Ss 89 App. D.C. 38, 190 F. 2d 623 (1951), vacated as moot, 344 
U.S. 806 (1952). 
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for documents are automatically forwarded to the governors 
to obtain their consent. Centralization of the determination 
whether to produce or not is effected through him. Finally, 
as a matter of equity, holding appellant accountable ac- 
complishes no less than what the governors wanted: their 
day in court to obtain a judicial determination as to the 
validity of the subpena. In short here, unlike Touhy and 
Boske, the person to whom the order was addressed had both 
legal and actual (physical) capacity to comply, at the time 
of the demand and at the time of his default. Judge Young- 
dahl found the objective of the governors’ identical letters 
was ‘‘either to compel the Subcommittee to confer with the 
Governors before the inquiry proceeded, or to insure default 
on the subpena to precipitate a court test of the committee’s 
power to demand the subpenaed material’? (JA 327).°5 
Judge Youngdahl found the governors’ letters ‘‘were the 
product of efforts to justify [appellant’s] continuous posi- 
tion of noncompliance’ (JA 328), and he played ‘‘a major 
role in procuring a directive to confirm that attitude’? (JA 
329). Therefore, as the court pointed out, he cannot now 
‘targne that he has been so deprived of free choice that his 
actual failure to comply was not willful’’ (JA 329). In such 
circumstances the court correctly held ‘‘the superior’s man- 
date will not constitute justification” (JA 327). 


D. The relationship of the Port Authority to the governors 
does not provide a basis for the Boske-Touhy rule 


The relationship between the governors of New York and 
New Jersey and the PA and its commissioners and officers 
does not permit of application of the rule of Touhy v. Ragen 
and Boske v. Comingore, or of the proposition that the in- 
structions of the governors directing non-compliance with 
the Subcommittee’s subpena excuses defendant from such 
compliance. It is submitted that such instructions tran- 


85 The governors’ letters read in part: “My only purpose is to 
insure that these basic questions of constitutional propriety and 
legality will be fully considered and determined by the appropriate 
tribunal” (JA 275, 276). 
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scended the functions of the governors vis-a-vis the PA as 
provided by the express statutory provisions dealing with 
the governors’ relationship to that agency as well as the in- 
herent powers of the governors as established under state 
law. Despite appellant’s efforts at the trial to picture him- 
self in constant touch with the governors it is clear that his 
relationships were informal and not statutorily prescribed. 


The governors’ action in directing noncompliance was 
alleged to be based on their express powers of appointment, 
removal and veto powers with respect to the PA (JA 200-2). 


The 1921 Compact provides for the appointment of six 
commissioners (three from each of the two signatory States) 
and for the removal or suspension of such commissioners 
in the manner fixed by each state (Art. 4; JA 118). 
Under the compact, each of the signatory states reserved 
the right to provide by law ‘‘for the exercise of a veto 
power by the governors thereof over any action of any 
commissioner appointed therefrom’’ (Art. 16; JA 121-2). 
The compact requires the PA to send detailed annual re- 
ports to the legislatures but not to the governors (Art. 7; 
JA119-20). The powers of the PA may be enlarged only by 
the state legislatures or by Act of Congress ** (Art. 3; JA 
118). 

Both New York and New Jersey subsequently enacted 
legislation designed to implement these articles. The num- 
ber of commissioners was increased to twelve."’? New Jersey 
provided for the appointment of its commissioners by its 
governor with the advice and consent of its senate, if in ses- 
sion, and for the removal of any commissioner ‘‘upon 
charges and after a hearing by the senate."* In New York 
commissioner vacancies are filled by the governor with the 
advice and consent of the senate, and any commissioner may 


56 It is significant that the compact recognizes that not only the 
compacting states but also the Congress can grant additional powers 
to PA. 

57 Laws of N.Y., 1930, c. 419; Laws of N.J. 1930, c. 244. 

58 Laws of N.J., 1930, c. 245, secs. 2, 4; N.J.S.A. sec. 32; 2-3, 5 
(1940) [Emphasis supplied]. 
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be removed upon charges and after hearing by the gov- 
ernor.® Both states also established machinery whereby 
the veto power of its governor could be exercised. 


It is evident from the record that the statutory procedure 
for obtaining the governors’ approval of PA action was not 
followed in connection with the return of the Subcommittee 
subpenas. In other words, the commissioners of the PA 
did not at a meeting vote to instruct the subpenaed officials 
to produce the requested materials, transmit a recital of 
this proposed action in the minutes to the governors, and 
await their approval or veto. Instead, the governors com- 
municated directly with the commissioners instructing them 
not to comply. This entailed a marked deviation from the 
express statutory pattern of action prescribed for the 
governors. 


Our emphasis on this procedure involves more than mere 
formalism. It points up the basic question as to whether 
the express powers of the governors vis-a-vis the PA pro- 
vided authority for the instructions and hence a valid basis 
for interposing such instructions as a buffer to compliance 
with the subpena. It is unwarranted to assume that the 
existence of the veto power automatically establishes the 
“‘superior’’-‘‘subordinate’’ relationship which is essen- 
tial to an invocation of the Boske-Touhy rule and without 
which appellant’s entire argument in Point V of his brief 
must fail? The existence of a ‘‘veto’’ mechanism itself 


89 Laws of New York, 1921, c. 203, sec. 1; Laws of New York, 1930 
ce. 422, sec. 1. 

60 Laws of New York, 1927, c. 700; Laws of New Jersey, 1927, c. 
333, secs. 1-3; N.J.S.A. 32: 2-6-9 (1940). 

61 The critical position of the veto power in the PA’s thinking on 
this point was revealed at the hearings on return of the subpenas, 
when the Chairman of the Subcommittee questioned appellant con- 
cerning the statutory authority of the governors to give such in- 
structions. Mr. Goldstein, general counsel of the PA was permitted 
to respond, and the following colloquy took place: 


“Mr. Goldstein, Mr. Chairman, as you well know, this is a 
State agency created by a compact between the two States. The 
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indicates that as between the governors and the PA a more 
distant relationship was intended. The heads of executive 
departments do not possess formal ‘‘veto’’ power over 
subordinates; nor is the President of the United States in- 
vested with ‘‘veto’’ power over members of the cabinet. The 
relationship between executive department heads and their 
subordinates *? is a close one, extending throughout the 
entire range of the subordinates’ duties and the superiors’ 
responsibilities, and not merely one of veto power, as here, 
which can operate only upon action formally taken and 
transmitted. 

Nor does the general law of New York or New Jersey pro- 
vide a basis for the action of the governors of those states 
in instructing the PA officials not to comply with the Sub- 
committee’s subpenas or for the assertion of executive privi- 
lege. Under the constitutions of both New York and New 
Jersey, the governor is the chief executive officer, and is 
responsible for the faithful execution of the laws. New 


York’s executive law spells out certain of the powers of the 
governor. Section 30 provides for an executive department, 
with the governor at its head, having power to appoint and 
supervise such subordinates as may be necessary for the ex- 
ercise of his authority. However, the PA is not included 


Governors of the two States exercise veto rights over the action 
of all Port Authority commissioners. 

“No action of the Port Authority commissioners is complete 
without their approval. 

“The Chairman. Thank you very much. 

“Mr. Goldstein. They appoint the commissioners and they 
may remove” (JA 200). 

62 It might be observed in this connection that appellee is unaware 
of a “subordinate” relationship existing where the “subordinate”, 
appellant here as executive director, receives $10,000 per year more 
than one asserted superior (the governor of New York) and $20,000 
more than the other (the governor of New Jersey). 


*3 Constitution of New Jersey, Art. V, sec. 1; Constitution of New 
York, Art. IV, secs. 1, 3. 
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in the statutory enumeration of various divisions of the 
executive.“ 

Pertinent provisions of the New Jersey Constitution and 
executive law were considered by the Supreme Court of 
New Jersey in a case involving certain aspects of the ques- 
tion raised here: the extent to which a non-departmental 
officer of a body politic having connections with the state 
can be clothed with an immunity from a state legislative 
subpena by virtue of his relationship with the executive of 
the state. Morss v. Forbes, 24 N.J. 341, 132 A. 2d 1 (1957). 
There a committee of the New Jersey Legislature sought by 
way of subpena duces tecum directed to a county prosecutor 
the production of certain office records. In an action for 
injunction and declaratory judgment against the committee, 
the prosecutor justified his refusal to comply with the 
subpena, inter alia, upon ‘‘a fundamental constitutional 
right on the part of the executive to withhold, in its dis- 
cretion, any information from the legislative branch of the 
government.’’ Zd. at 11. After noting that the county prose- 


eutors in New Jersey are appointed by the governor with the 
advice and consent of the senate (as are commissioners of 
the PA) but that they are not within the executive depart- 
ment of the state, the court said: 


Neither does it appear that the Governor is responsi- 
ble for the daily functioning of the prosecutor’s office. 
By virtue of the provisions of article V, section IV, 
paragraph 5, of the Constitution of 1947, the Governor 
has removal powers over those employees who receive 
their compensation from the State, but the prosecutors 
receive their remuneration from the county. 

The Constitution provides ‘‘the executive power shall 
be vested in a Governor’ and he shall take care that the 
laws be faithfully executed. Article V, Sec. I, paras. 1 
andll. The means for insuring faithful execution, how- 
ever, is: 


64 18 McKinney’s Consolidated Laws of New York, sec. 30 (1951) ; 
Executive law, sec. 31. 
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By appropriate action or proceeding in the courts 
brought in the name of the State, to enforce compliance 
with any constitutional or legislative mandate, or to 
restrain violation of any constitutional or legislative 
power or duty, by an officer, department or agency of 
the State * * *. 

Undoubtedly, in a practical sense, the Governor en- 
joys a very real authority over the county prosecutors 
through his powers to supersede them in particular 
eases. To this extent, at least, the prosecutor’s office is 
not completely divorced from control by the State 
executive. But the existence of this power of super- 
session does not bring the prosecutors so directly under 
the influence of the Governor that they automatically 
qualify as full-fledged members of the State executive 
branch. Jd. at 18. [Emphasis added]. 


Here, as in Morss, ‘‘in a practical sense’’ the governor 
may have certain authority over the PA but that does not 
bring the PA so directly under the influence of the governor 
that it can qualify as a member of the state executive branch. 
The prosecutor in Morss is appointed by the governor with 
the advice and consent of the senate; the legislature pre- 
scribes his duties; he is not paid by the state; the governor 
enjoys authority over him by virtue of the power to super- 
sede; but the governor under the constitution is not re- 
sponsible for the ‘‘daily functioning’’ of his office. In the 
case at bar, the PA’s commissioners are appointed by the 
governor with the advice and consent of the senate, but in 
New Jersey may not be removed except upon charges and 
after hearing by the senate; they are not paid by the state; 
the governor enjoys a limited power as to acts of individual 
commissioners—but is not responsible for the ‘‘daily func- 
tioning’’ of the PA. The PA is not expressly made part of 
the executive branch of the state government. It seems 
clear that here, as in Morss, ‘‘the executive chain of com- 
mand is not sufficiently prominent to enable [there the 
prosecutor, here the PA] to claim any high prerogative 
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which might be enjoyed by the state executive with respect 
to withholding information from the legislature.” Td. at 19. 


E. Appellant’s default was willful 


Appellant’s default before the Subcommittee took place 
after an elaborate explanation of pertinency had been given 
him (JA 203-210). It was ‘‘deliberate and intentional and 
was not a mere inadvertence or an accident.’’** As has been 
shown, appellant had both legal and actual (physical) ca- 
pacity to comply. In these circumstances, the willfulness 
of his default is not negated by good faith belief that his 
refusal was lawful. Sinclair v. United States, 279 U.S. 263, 
299 (1928). 

Appellant’s contention that his refusal to produce docu- 
ments in good faith on the basis of unresolved constitutional 
objections is not willful (Br. 92-3), and his contention that 
the contempt statute may be unconstitutional because it 
operates so as to preclude a witness before a Congressional 
committee from resisting the committee subpena on consti- 
tutional grounds unless he assumes the risk of criminal 
sanction (Br. 84), were not raised below and, furthermore, 
are without merit. The Supreme Court has always recog- 
nized that the contempt statute has this effect complained of 
by appellant, without indicating any qualms as to the con- 
stitutionality of the statute. Thus, in the Watkins case 
(354 U.S. 178, 208 (1957)) the Supreme Court noted that a 
witness who refuses to answer a question propounded by a 
committee even on the basis of good faith doubts as to its 
validity does so at his own risk and his good faith is no de- 
fense if the court later decides against him in the contempt 
proceeding. However, the Supreme Court, far from sug- 
gesting that the contempt statute is unconstitutional for this 
reason, went on to prescribe the now familiar pertinency 
requirement which insures the constitutional propriety of 
proceedings under the statute. 

It is obvious that a person who violates any criminal 


¢ Fields v. United States, 82 App. D.C. 354, 164 F. 2d 97 (1947), 
cert. denied, 332 US. 851. 
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statute risks criminal sanction. Not infrequently one’s 
doubt may, as to him, involve constitutional questions. If 
appellant’s ‘‘risk theory’’ were valid, Congress could never 
effectively enact a criminal statute as to which constitutional 
doubts might be raised. 

Appellant concedes that Licavoli v. United States, —— 
App. D.C. —, 294 F. 2d 207 (1961), cert. denied, 366 U.S. 
936, ‘‘seems to depart from the direction indicated in Mur- 
dock,’’ °° inferences from which case appellant draws his 
‘risk’? argument (Br. 92-3). This Court in Licavoli ex- 
pressly rejected these implications in Murdock, basing its 
ruling on Sinclair. A week later, February 27, 1961, the 
Supreme Court expressly rejected an argument identical 
with appellant’s and cited therefor both Sinclair and Mur- 
dock. Braden v. United States, 365 U.S. 431 (1961). 

Finally, it must be borne in mind that appellant and his 
associates stand ready, upon a final order of conviction, to 
comply with the subpena in accordance with the court’s 
decision (JA 4). The trial court, imposing the minimum 
statutory sentence, has conditioned ultimate suspension of 
that sentence upon appellant’s compliance, if the conviction 
is sustained (JA 340, 341). Appellant’s posture before this 
Court is not that of an unfortunate individual dissident in 
jeopardy of punishment for refusing to testify or produce 
documents about individual actions, associations, beliefs, 
or activities clothed with First Amendment protections. De- 
fendant is the highly articulate, legally trained director and 
spokesman of a multimillion dollar public agency, sur- 
rounded by a competent and large legal staff, seeking au- 
thoritative judicial settlement of legal issues involving vital 
federal-state relationships. His default, though deliberate 
and unexcused, involves no moral turpitude. (Sinclair v. 
United States, supra) and, unlike the ordinary misdemeanor 
case, his conviction can hardly be expected to result in shame 
or obloquy. His risk of punishment is and has been nominal 
at most. 


¢ United States v. Murdock, 290 U.S. 389 (1933). 
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VI 


Appellant May Not Excuse Non-production of the Documents 
on the Ground of Governmental Privilege 


Appellant asserts that his non-production of the docu- 
ments in question here was excusable on the ground that the 
Authority as a governmental agency had what he terms a 
recognized privilege against production of such documents. 
It is not entirely clear from appellant’s argument whether 
he intends this objection to go to all the documents called 
for by the subpena which were not produced or whether it 
relates only to documents concerning the formulation of 
policy within the Authority. In so far as his position goes 
to all the documents on the ground that they related to ‘‘in- 
ternal management”’ of a ‘‘State agency”’ it is answered in 
Point II of our brief. And in so far as the contention is 
based upon the asserted governmental privilege, he paints 
with too broad a brush, for there is in this case no basis for 
a claim that all the documents not produced pursuant to the 
subpena are within the scope of such a privilege. See, Boeing 
Airplane Co. v. Coggeshall, 108 App. D.C. 106, 280 F. 2d 
654 (1960). 

If appellant’s argument is intended to be more limited, 
i.e., intended only as a ground for excusing non-production 
of a limited type of documents relating to the policy mak- 
ing process, then the answer to his contention is two-fold: 
(1) he did not adequately make this claim before the Com- 
mittee; and (2), in any event, this asserted privilege, which 
is really a matter of policy, cannot prevail, as against the 
legitimate right of Congress to be informed, on behalf of 
an agency such as the Authority, which is neither a co- 
ordinate branch of the federal government nor (as we have 
shown in Point II, supra) a state agency to which the Tenth 
Amendment may be deemed applicable. As the court below 
held, the question of the recognition of the so-called govern- 
mental privilege involves the balancing of interests, and 
as between Congress and the Authority, the balance weighs 
heavily on the side of Congress. 
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A. Appellant did not adequately make a claim of govern- 
mental privilege before the Subcommittee 


It is clear from this record that the basic position of ap- 
pellant before the Subcommittee was that Congress had no 
power to require the production of records relating to the 
“internal management”? of the Authority. Such refer- 
ences as there were to the ‘‘privilege’’ now asserted with 
respect to records pertaining to the formulation of policies 
and decisions were incidental to that broad claim and did not 
amount to a specific claim that particular types of internal 
documents were subject to a claim of privilege. Appellant 
excused his failure to comply with the subpena on the 
grounds that he was acting in accordance with orders of the 
two governors, that he did not consider the documents re- 
quested to be pertinent to the committee’s investigation, and 
that such documents could not constitutionally be demanded 
from a ‘‘state agency”’ (J.A. 179, 199, 215). The general 
counsel of the Authority, Mr. Goldstein, stated that the sub- 
pena constituted ‘‘a novel intrusion by the Federal govern- 
ment into areas reserved by the Constitution to our respec- 
tive States and * * * a precedent which could subject various 
agencies of State government throughout the nation to be 
similarly answerable to Federal authority.’’ He referred to 
identical letters from the governors to the Authority which 
also referred to a ‘‘novel intrusion’’, directed the Authority 
not to produce ‘‘* * * the internal memoranda, worksheets, 
day-to-day correspondence and other materials now re- 
quested’’, and stated that the furnishing of internal records 
would infringe the rights of the states and ‘‘constitute a 
dangerous precedent as recognition of Federal authority in 
an area of State responsibility’’ (J.A. 184-191). The letters 
also stated that the Authority had already produced ‘‘re- 
ports of the agency to the Governors”? (J.A. 188). After 
Committee counsel make it clear that certain policy docu- 
ments were sought (J.A. 206-207, 209-210), further argu- 
ments were made against compliance with the subpena. The 
Attorney General of New York argued that as a practical 
matter the ‘‘production of the internal day-by-day working 
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papers’? would inhibit the making of interstate compacts 
and that the states would resent ‘‘a day-to-day supervision 
by a Federal committee’? (J.-A. 220-221). The Attorney 
General of New Jersey argued that the Authority was a 
state agency, ‘‘that it was improper for Congress to look 
into the internal management records’’ of the Authority, 
that it was improper for Congress ‘‘to examine into and 
require production of all the internal records of a bi-state 
agency’’, and that this was a ‘“‘broadside blanket applica- 
tion’? (J.A. 223-224). He did suggest that there ‘‘may be 
confidential investigation reports’, that there ‘‘probably 
were work product reports’’, matters “brought up by one of 
the staff and never approved’’, and that there were ‘‘confi- 
dential discussions of employees, whether they should be 
promoted °* * * or fired’’ (J.A. 224). [Emphasis supplied] 
But in context, as the words italicized above show, this was 
merely an incidental argument to the much broader position 
which appellant was asserting. Similarly, Mr. Goldstein, 
in referring to the governors’ letters, stated that ‘‘[a]s in 
the case of all executive departments of government, port 
authority internal materials contain documents reflecting 
the personal judgments of subordinates made in the course 
of preparing recommendations to higher officials, many of 
which are never transmitted to the commissioners’’ (J.A. 
228-229, 239). However, since he conceded that the gov- 
ernors and legislatures of the two states could examine any 
of its activities ‘‘absolutely without limitation’’ (J.A. 230), 
the Committee could not have understood him as claiming a 
privilege that documents relating to the formulation of 
policy were not subject to public disclosure at all. 

There was no specific objection, apart from this broadly 
based assertion of immunity for the Authority as a bi-state 
compact agency, that, if Congress had any authority or 
responsibility in this area, it still had no right to probe into 
the Authority’s decisional or policy-making processes. 
There was no attempt to separate various types of so-called 
internal documents. Indeed, the implication was to the 
contrary, particularly in the light of Mr. Goldstein’s state- 
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ment that the state legislatures had the right to study the 
Authority’s internal activities ‘‘absolutely without limi- 
tation.’’ 

There was no question at all before the Subcommittee of 
an attorney-client privilege. Nor did appellant assert that 
he was objecting to the production of any communication to 
or from the governors. Indeed, the only references to such 
communications were the statements in the governors’ let- 
ters that certain communications to them had been produced, 
In short, the burden of appellant’s objections was that Con- 
gress had no authority and no responsibility in this ‘‘state 
area’’ and that Congress therefore had no right to request 
such documents. The objections were properly described 
by the court below as an ‘‘attempt to gain immunity for all 
documents subpoenaed, rather than indicate to the commit- 
tee their individual characteristics’’ (J.A. 316). 

In the light of this fact it is too late for appellant now to 
make his claim of ‘‘ governmental privilege.’’ If he thought 
the subpoena called for records which in his judgment the 
Subcommittee had no right to examine because they were 
privileged, it was his responsibility to identify such records 
and to make clear to the Subcommittee this reason as a 
basis for not producing them. McPhaul v. United States, 
364 U.S. 372 (1960); United States v. Bryan, 339 U.S. 323 
(1950). As the Court said in the latter case: 


A subpoena has never been treated as an invitation to a 
game of hare and hounds, in which the witness must tes- 
tify only if cornered at the end of the chase. ° * * [I]f 
respondent had legitimate reasons for failing to pro- 
duce the records of the association, a decent respect for 
the House of Representatives, by whose authority the 
subpoenas issued, would have required that she state 
her reasons for non-compliance upon return of the writ 
(339 U.S. at 331, 332). 
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B. In relation to the study ordered by Congress, appellant 
had no governmental privilege 


To support his broad claim that there is a “‘well-recog- 
nized’’ privilege against production of certain types of 
documents of governmental agencies, appellant relies upon 
cases in which the courts in varying situations have declined 
to order the co-ordinate executive branch of the federal 
government to produce various documents which underlay 
ultimate policy determinations by executive agencies. These 
cases are irrelevant to the problem here, for the Authority 
is not a co-equal and co-ordinate branch of the federal gov- 
ernment. For the same reason, it is unnecessary to consider 
what are the rights of the executive arm of the government 
in relation to Congress. The Authority can hardly claim 
for itself powers that inhere in the President of the United 
States. 

Moreover, for the reasons outlined in Point II above, 
there are no questions here concerning the reserved powers 
of the States under the Tenth Amendment with relation to 
internal documents involving State policy. As we have 
explained, the Tenth Amendment has no application to this 
agency, the creation of which was forbidden to the States 
without the consent of Congress. We have shown that 
Congress does have paramount supervisory authority over 
the operations of this compact agency. Once this is estab- 
lished, it becomes clear that, in relation to the Congressional 
investigating power, the position of the Authority is more 
like that of a corporation created by Congress than like the 
position of a coordinate branch of the federal government 
or of a state. However it is characterized, Congress neces- 
sarily has the power to exercise national supervision over 
the PA’s manifold activities in an area as important to the 
national interest as the Port of New York. 

This power of supervision must embrace the right to 
scrutinize the operations of interstate agreements in the 
light of the Congressional concept of national policy. The 
formulation of compact-agency policy is a proper area of 
Congressional concern because Congress has a constitutional 
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| responsibility to safeguard the national interests. Many of 
the PA’s activities, such as the operation of toll bridges and 
i tunnels, are activities which are often carried on by private 
i corporations. Airports and port facilities are sometimes 
| privately operated. When private businesses perform such 
functions, there is no privilege against production of inter- 
nal management documents in a properly authorized inves- 
| tigation. There is accordingly no strong policy basis for 
such a privilege to withhold documents in this area when 
| the same functions are being performed by a public agency. 
: Appellant presents no good reason why facts concerning 
| the Authority acquired from studies made by outside con- 
| gultants and by PA employees should be denied to Congress. 
i The Subcommittee, in conducting this investigation, was act- 
ing on behalf of the House of Representatives under direc- 
tions to conduct an extensive investigation, the first detailed 
: investigation into its operations in its forty years of exist- 
: ence. It is unworthy for appellant to argue that the Sub- 
| committee might irresponsibly handle the information ac- 
quired and might cause irreparable damage if it publicized 
' some of the specific information contained in the documents 
in question. Moreover, no request was made that any of 
' the documents should be only examined in executive session. 
' Of course, it cannot be assumed that Congress would act 
without a proper legislative motive and would needlessly 
| expose information which might damage any individual. 
As the court below found, the interest of Congress in the 
| documents outweighed any policy of secrecy. The court 
| balanced the interest of Congress in obtaining the docu- 
ments against the countervailing considerations for non- 
' production and found the balance in favor of the right of 
Congress to be informed in matters vitally affecting na- 
tional interests (J.A. 317-324). In this regard it is stated: 


The committee’s need for the documents is based 
principally on these factors: since its inception over 
forty years ago, the Authority has not been the subject 
of any continuous public scrutiny, nor has any detailed 
investigation into its operations been made; oral testi- 
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mony and documents already available to Congress 
cannot convey a complete picture of the Authority or 
provide adequate groundwork for potential legislation; 
the importance of the national interests that may be 
adversely affected requires that any action by Congress 
be based upon the fullest possible information and an 
attempt to act on anything less would subject Congress 
to a charge of arbitrariness. 

The Authority’s interests in nondisclosure have been 
stated above, but they may be summarized as a desire 
to preserve free communication to and among Author- 
ity personnel, and a fear that confidential information 
may be used for improper purposes. (JA 322). 


By the same token—the paramount national interests in- 
volved in the Subcommittee’s investigation—appellant’s ar- 
gument, drawn from the legislative history, that he had a 
right under 2 U.S.C. sec. 192, to assert a ‘“‘governmental 
privilege,’ cannot prevail. It does not advance the resolu- 
tion of appellant’s contention to speak of the right he asserts 
in terms of ‘‘privilege”’. What he is really claiming is that 
as a matter of public policy, the interests involved prepon- 
derate on the side of nondisclosure. In this sense, his asser- 
tion of privilege is nothing more than his conclusion based 
upon his appraisal of the competing interests. Certainly 
the legislative history he cites as indicating a recognition of 
settled common law privileges in judicial proceedings is no 
support for his contention that there is in the law a settled 
privilege such as he asserts or that Congress was cutting 
off its power to investigate, almost a century later, the in- 
ternal operations of a compact agency such as this which, 
as we have pointed out, is in a very real sense a creature of 
Congress and whose activities vitally affect national inter- 
ests. By definition, the existence vel non of a right of 
nondisclosure depends upon the particular circumstances of 
a given case and an evaluation of the interests involved—in 
short, a determination whether the public interest is on the 
side of disclosure or of nondisclosure. See, United States v. 
Reynolds, 345 U.S. 1 (1953). It does not advance appellant’s 
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position, therefore, to argue, as he does, that in enacting the 
statute Congress recognized and preserved common law 
privileges. At most, as a witness before Congress, he had a 
right to present his contention that the documents in ques- 
tion were not subject to production under the privilege he 
asserted. But he acted at his peril when, after full consid- 
eration, the Subcommittee and the House determined that 
the national interests involved in the investigation out- 
weighed the Authority’s asserted interests in maintaining 
the secrecy of the documents. 


vi 


The Holding of United States v. Patterson Should Not Be 
Applied to This Case 


Appellant’s final contention is that, if any of the docu- 
ments called for by the subpena were not compellable of 
production to the Subcommittee, the case of United States 
v. Patterson, 92 App.D.C. 222, 206 F. 2d 433 (1953), requires 
acquittal as to refusals to produce even compellable docu- 


ments, under the ‘‘part-bad-all-bad’’ holding in Bowman 
Dairy Co. v. United States, 341 U.S. 214 (1951). 

Here again, appellant asks the Court to scrutinize all the 
documents which might be produced under a subpena, rather 
than to look at the demand of the subpena. It is clear, how- 
ever, as more fully set forth in Part IV above, that a sub- 
pena (or question) must be judged by the validity of its 
asking rather than what compliance might turn up. United 
States v .Orman, supra. 

We turn to appellant’s argument and consider it as made 
against the demands of the subpena, all of which demands, 
we repeat, are valid and compellable, and were so held by 
the trial court (JA 299-308), who, therefore, did not reach 
the same Bowman Dairy contention made below, as here, 
by appellant. 

Answering appellant’s Point VII, we say, even if argu- 
endo a category of the subpena be invalid, the Patterson 
ruling should not be applied to this subpena. 

This Court in Patterson held that the subpena there, con- 
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sidered as non-separable in form, exceeded the authority 
of the committee. 

More precisely, in Patterson the Court held that both 
parts (a) and (b) of the subpena were sufficiently broad in 
language (‘‘pertaining to legislation’’) *7 so as to embrace 
documents relating to indirect representations, which sub- 
ject had theretofore been held by the Court of Appeals in 
Rumely ® (and upheld by the Supreme Court) to be beyond 
the scope of the same resolution. The Court then held Pat- 
terson to be not accountable under either demand, each of 
which had inextricably within it the disability found fatal. 
In so holding, this Court quoted from Bowman Dairy (p. 
221) : ‘One should not be held in contempt under a subpoena 
that is part good and part bad. The burden is on the court 
to see that the subpoena is good in its entirety and it is not 
upon the person who faces punishment to cull the good from 
the bad.”’ 

There are fundamental differences between this case and 


the Patterson case. 
The PA subpena is quite different and, we submit, has no 


disabilities discernible within its demands. 

Categorized as it was, this subpena was on its face sepa- 
rable in its several askings, and appellant so regarded it 
when he produced all of category (1) and certain subcate- 
gories of (2) and (3). In addition, he was questioned by 
the Chairman as to his compliance with each category and 
subcategory separately, and as to each he made a separate 
reply (JA 176-80). The explanations of pertinency were 
given as to each of the subject matters of each group of 


67 The court apparently found the same defect (“indirect” repre- 
sentation) to be present in both (a) and (b), evidently considering 
“pertaining to legislation” to be applicable to both parts. 

68 Rumely v. United States, 90 App. D.C. 382, 197 F. 2d 166 
(1952), aff'd, 345 U.S. 41 (1953). 

6° This fatal disability in Patterson (inclusion of documents re- 
lating to indirect representation) was not at all apparent on the face 
of the subpena, and had been determined (in Rumely) only after 
most careful and considered resort to the doctrine of avoidance of 
constitutional issues. 
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records within the several categories (JA 203-210). The 
demands for production (after the initial refusals and the 
explanations of pertinency) were, in the context of what 
had transpired, obviously for the production of each, every, 
and all of the documents, thus clearly leaving open the possi- 
bility of further piecemeal compliance (JA 211, 214). Under 
these facts, although the Chairman did not ‘‘cull’’ out and 
drop any of the askings of the subpena, the Subcommittee 
and the witness came to grips with each asking. It is far 
from the factual situation which gave rise to the rather 
harsh (part-bad-all-bad) doctrine of the Bowman Dairy 
case. 

The subpena in the case at bar is fundamentally (we con- 
tend totally) sound. If a defect be assumed to exist, it is 
forma] at worst, consisting of failure, in one or more of the 
categories of documents sought, to anticipate (and by artfal 
negative pleading to exclude) documents as to which, by 
some undefined criterion, privilege or other right against 
disclosure to Congress is thought to arise. Indulging this 
assumption arguendo, we contend that by producing, in 
purported compliance with the subpena’s command, those 
public documents whose pertinence the defendant freely 
concedes, defendant waived any initial right to treat the 
subpena as indivisibly defective 7° and assumed the burden, 
at his peril, of refusing as to the remaining categories. 

The Patterson doctrine is designed to relieve witnesses of 
undue burden. It is peculiarly inapposite here. Defendant 
is an attorney. He testified before the Subcommittee that 
he had been in ‘‘immediate charge’’ of the present contro- 
versy (JA 180). He had in fact acted as the PA’s spokes- 
man in the dispute for more than three months preceding his 
default. He had the advice and collaboration of the PA’s 
Law Department and of the Attorneys General of the com- 
pacting states. His every step has been carefully planned. 


1 That is, he loses any right to withhold documents properly de- 
manded. Of course, he has not waived the right to withhold docu- 
ments, if any, that may be found to have been beyond the Subcom- 
mittee’s lawful reach. 
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He has willingly, not to say aggressively, assumed the bur- 
den of culling the good in the subpena, as he and his counsel 
see it, from the bad. His ultimate default was deliberate 
and properly at his peril. Sinclair v. United States, 279 
U.S. 263 (1928). This should be so with respect to all 
enforceable demands of the subpena. 

Extension of the Patterson doctrine would have stultify- 
ing consequences for the vital investigative function of Con- 
gress. Existing law affords no advance attack on Congres- 
gional subpenas, by which irregularities and remediable 
defects may be corrected.” Should it be generally held that 
inclusion of an improper demand or failure to anticipate 
and exclude potentially privileged or potentially non-perti- 
nent matter vitiates a legislative subpena in toto, even if 
the witness ‘purports to comply by tender of part of the 
documents sought, committees will be forced to issue a sepa- 
rate subpena for every imaginable category of documents. 
This will proliferate paper work and promote Congressional 
appropriations, without serving any useful purpose. 

Farther, the authority of a long line of cases, involving 
Congressional, and government agency subpenas, which sus- 
tain the validity of demands for ‘‘all’’ correspondence, 
memoranda, et cetera, relating to particular pertinent cate- 
gories of documents will be thrown in doubt. 

An analysis of the part-bad-all-bad doctrine of the Bow- 
man Dairy case, made in the light of the McPhaul case, 
indicates that that doctrine should not be applied to a sub- 
pena severable in its demands and severably treated. 

The premise of the Bowman Dairy case is thus stated by 
the Supreme Court: ‘‘The burden is on the court to see that 
the subpena is good in its entirety and it is not upon the 
person who faces punishment to cull the good from the 
bad.’? The conclusion stated by the Court from that premise 
is: ‘‘One should not be held in contempt under a subpena 
that is part good and part bad.’’ 341 U.S. at 221. 

. The premise of the Bowman Dairy case, that the witness 


72 Pouling v. Eastland, 109 App. D.C. 342, 288 F. 2d 126 (1960), 
cert. denied, 364 U.S. 900. . 
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| need not engage in a culling process, would appear to be in 
conflict with the rationale of McPhaul. The sweep of the 
McPhaul doctrine is thus stated : ‘‘If petitioner was in doubt 
| as to what records were required by the subpena, or found 
it unduly burdensome, or found it to call for records unre- 
: lated to. the inquiry, he could and should have so advised 
: the Subcommittee where the defect, if any, ‘could easily 
‘have been remedied,’ United States v. Bryan, supra, 
: at 333.’?72, We read the McPhaul case as saying, in effect, 
that the witness should cull the good from the bad (and this, 
appellant initially undertook to do). We submit that if the 
premise of Bowman Dairy conflicts with McPhaul, so, logi- 
cally, would the conclusion that the good must fall with the 
bad. 
However, this apparent conflict between the McPhaul case 
: and the Bowman Dairy doctrine disappears when it is borne 
: in mind that the Bowman Dairy doctrine was applied to a 
factual situation where the subpena was treated by both the 
: tribunal and the witness as non-severable. There the Dis- 
' trict Court (which was the contempt forum as well as the 
trier of the contempt) said ‘‘Give us all’’ of the subpenaed 
: documents without admitting of compliance with anything 
i less. The Government replied, ‘‘ We will give you nothing.”’ 
The Supreme Court said ‘‘Both were wrong,’’ and that 
‘<The Government should produce the evidentiary materials 
i ealled for by the subpena.’’? The Court, however, reversed 
, the contempt conviction of the witness, stating the premise 
‘and the conclusion quoted above. 341 U.S. at 221. 
In the light of McPhaul, appellee here is of the view that 
: the Supreme Court would not extend the Bowman Dairy 
, doctrine so as to preclude enforcement of a Congressional 
subpena severable in form and severably treated, as in the 
instant case. 
: Inthe recent case of St. Regis Paper Co. v. United States, 
' No. 47 Oct. Term 1961, decided on Dee. 11, 1961, the Supreme 
' Court refused to extend the Bowman Dairy doctrine to sev- 
' erable demands of the Federal Trade Commission. 


72 McPhaul v. United States, 364 U.S. 372, 382 (1960). 
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Finally, and concluding on this Point, appellee points out 
that application of the Bowman Dairy doctrine to this case 
would create an unprecedented and logically insupportable 
difference between the duty of a witness to testify and his 
duty to provide documentary evidence. The farthest exten- 
sion of due process of law has never required that a witness 
who is asked an improper question is thereby excused from 
answering proper ones. 


CONCLUSION 


For the foregoing reasons it is respectfully submitted 
that the judgment below should be affirmed. 


Davm C. ACHESON, 
United States Attorney, 


Narnan J. Pavison, 
Wruuum Hrrz, 
Assistant United States Attorneys. 
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Statement 


This brief is submitted on behalf of New York Chamber 
of Commerce, No. 65 Liberty Street, New York 5, as amicus 
curiae pursuant to leave of the Court granted by order 


dated October 27, 1961. It is the hope of New York 
Chamber of Commerce that a brief by its counsel as amicus 
curiae will be of material assistance to the Court in the 
hearing and disposition of this proceeding. 


I 


The interest of New York Chamber of Commerce 
in this matter. 


This appeal involves the power of Subcommittee No. 
5 of the Committee on the Judiciary of the House of 
Representatives by subpoena to compel Austin J. Tobin, 
Executive Director of Port of New York Authority, to 
appear and testify and produce before the Subcommittee 
certain papers referred to in the Information filed herein on 
November 25, 1960, Criminal No. 986-60, Violation 2 U.S.C. 
§192. The New York Chamber of Commerce has a vital 
interest in the outcome of this appeal because of its para- 
mount interest in the commerce and business development 
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of the New York Metropolitan area and the activities of the 
Port of New York Authority. 


The New York Chamber of Commerce is the oldest com- 
mercial or trade body in the United States. The original 
Minute Book shows that it was founded on April 5, 1768 
at a meeting at Fraunces Tavern on Broad Street in New 
York City. Its charter was granted by George III on 
March 13, 1770 and was confirmed by the Seventh Session 
of the New York legislature on April 13, 1784 (Chapter 
30 of the New York Session Laws of 1784). From the time 
of its incorporation, New York Chamber of Commerce has 
been a strong influence in maintaining a favorable climate 
for the sound and expeditious functioning of business in 
New York. 


Among its primary interests, transportation always has 
been one of major concern, particularly as the extensive 
conduct of business depends so largely upon adequate and 
efficient transportation to all parts of the world. Its mem- 
bership in October 1961 numbers approximately 1600 and 
is composed largely of officers of corporations with national 
and international interests, which make constant use of 
available transportation facilities between New York and 
all parts of the world. 


New York Chamber of Commerce has taken a leading 
role in the organization and development of the Port of 
New York Authority, New York-New Jersey Waterfront 
Commission, The New York City Transit Authority and 
the Bi-State Transit District. It also has taken a position 
of leadership in questions involving tax policy, labor laws, 
foreign trade, regulatory matters, transportation policy, 
public expenditures and national security, and others. It 
maintains a large and complete research staff and research 
materials and enjoys a close relationship and liaison with 
local chambers of commerce and business organizations 
throughout the Country. 


New York Chamber of Commerce numbers among its 
proudest contributions the establishment of the Port of 
New York Authority, which grew out of the Chamber’s 
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concept of a joint agency of the States of New York and 
New Jersey to coordinate and develop the transportation 
and commerce of the Port of New York. 


The Compact of 1921 between the States of New York 
and New Jersey, which created the Port of New York 
Authority, was executed in the Great Hall of the Chamber 
in New York City. It brought to fruition the hopes and 
labors of distinguished officers of the Chamber, and other 
foresighted leaders and statesmen, who viewed the bi-state 
authority as a practical agency for developing the com- 
merce of the Port as a unified whole, and for the accomplish- 
ment of physical improvements of a public nature, which 
were the concern of both States. 


The legal questions involved in the above-entitled appeal 
now before this Court are considered important and far- 
reaching by New York Chamber of Commerce and of vital 
interest to its members. The Port of New York Authority 
is an important and vital factor in the development of the 
Metropolitan area, its necessary transportation, terminal 
and other facilities of commerce used constantly by New 
York Chamber of Commerce and its members. 


New York Chamber of Commerce has been and is con- 
cerned about the additional burdens and restrictions which 
would be imposed upon the Port of New York Authority 
and its activities by the investigation and demands of the 
Subcommittee under the subpoena mentioned in the Infor- 
mation.* New York Chamber of Commerce believes that 
the vital interests of its members will be substantially 
affected by the outcome of this appeal. 


i 


History of development of the Port of New York. 


The need for a bi-state agency to promote the develop- 
ment of the Port of New York and its commerce and trans- 
portation was suggested in the first part of this century. 


* The opinion of the District Court is reported in 195 F. Supp. 588 
(June 15, 1961). 
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The necessity arose out of the rivalry which had developed 
between the States of New York and New Jersey in handling 
the large volume of commerce of the Port of New York. 
That rivalry reached its climax in the famous New York 
Harbor case, which came before the Interstate Commerce 
Commission in 1917 (47 I. C. C. 643, conclusions p. 732). 


The great bulk of the maritime commerce of the Port 
of New York had developed on the New York side of the 
harbor; all but one of the interstate railroads had their 
terminals on the New Jersey side. An extensive car float 
and lighterage system had been developed for the purpose 
of transferring cargo to and from the rail terminals and 
vessels wherever the vessels were berthed in the port. A 
critical feature of this system was that railroad freight rates 
were the same between interior points of the country and 
all parts of the port region. 


The New Jersey interests felt they were not receiving 
fair treatment and contended that these common freight 
rates discriminated against the New Jersey side of the 
harbor; they demanded a rate differential in favor of New 
Jersey (47 I. C. C. 647). The position of the New York in- 
terests, championed by New York Chamber of Commerce 
which appeared by its counsel and assumed a principal role 
in the matter (47 I. C. C. 644), was that the Port of New 
York should be considered a a unit for rate-making pur- 
poses and that a separate charge for lighterage across the 
harbor, which was the critical feature of the situation, 
would break the port into separate units leading to confu- 
sion and uncoordinated port development, to the detriment 
of the best interests of the port area as a whole. 


The Interstate Commerce Commission denied the appli- 
cation of New Jersey for a rate differential and dismissed 
the complaint (47 I. C. C. 739). That decision supported 
and reinforced the position of New York Chamber of Com- 
merce that the Port of New York was in fact one geo- 
graphical unit and that the port area called for and required 
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the united efforts of the people of the port district toward 
the improvement of conditions in which their interests were 
mutual (47 I. C. C. 734). 


i 
Creation of the Port Authority. 


Even before the final submission of the New York 
Harbor case to the Interstate Commerce Commission on 
June 25, 1917, New York Chamber of Commerce held an 
important meeting to which the governors of New York 
and New Jersey were invited. Also invited were mayors 
of numerous municipalities in the port district and repre- 
sentatives of commercial organizations from the port area. 
At that meeting there was a proposal from Governor Edge 
of New Jersey that a joint commission be appointed repre- 
senting the States of New York and New Jersey, ‘‘a joint 
commission with the one thought that their responsibility 
is to help develop the Port of New York’’ (Monthly Bul- 
letin, Chamber of Commerce, March 1917, page 46). 


Soon after that meeting was held bills were passed by 
the legislatures of New York and New Jersey creating com- 
missions of three members each to meet jointly for the 
initial purpose of investigating conditions in the Port of 
New York and for the ultimate purpose of agreeing upon 
a joint report recommending the policy to be pursued by 
New York and New Jersey to accomplish the efficient organi- 
zation and promote the development of the port. 


This port and harbor development commission con- 
cluded that it was essential to bring the States of New 
York and New Jersey into agreement for a permanent 
administrative and coordinating agency. This proposal 
involved a unique problem in American government by 
reason of the fact that the Port of New York lay within 
the jurisdiction of two sovereign states. The commission 
decided to recommend the organization of an agency by a 
compact or agreement between the States of New York and 


6 


New Jersey. A first draft of the proposed compact was 
submitted for discussion at a meeting of New York Cham- 
ber of Commerce on December 19, 1918 (Supplement to 
Monthly Bulletin, Chamber of Commerce, December 1918, 
page 1). The governors of New York and New Jersey 
pledged their cooperation toward adoption of the compact. 


After extensive public hearings and some revisions of 
detail the Bi-State compact creating the Port of New York 
Authority was approved by the legislatures of New York 
and New Jersey. It was signed in the Great Hall of New 
York Chamber of Commerce in New York City in an im- 
pressive ceremony on April 30, 1921 (Supplement to 
Monthly Bulletin, Chamber of Commerce, April 1921). 


Under the provisions of Article 1, Section 10 of the 
Constitution of the United States, the consent of the Con- 
gress was sought for the States of New York and New 
Jersey to enter into this compact or agreement. The Con- 
gress gave its consent to the Bi-State compact creating 
the Port of New York Authority by Public Resolution No. 
17, 67th Congress, First Session (August 23, 1921, 42 Stat. 
174) being a joint resolution granting consent of Congress 
to an agreement or compact entered into between the 
State of New York and the State of New Jersey for the 
creation of the Port of New York district and the establish- 
ment of the Port of New York Authority for the compre- 
hensive development of the Port of New York. Shortly 
thereafter by Public Resolution No. 66, 67th Congress, 
Second Session approved July 1, 1922, 42 Stat. 822 the 
Congress granted consent to the Port of New York Author- 
ity to execute the Comprehensive Plan approved by the 
States of New York and New Jersey for the development 
of the Port. The Compact of 1921 (Laws of New York 
1921, Chapter 154; Laws of New Jersey 1921, Chapter 
151) and the Comprehensive Plan (Laws of New York 
1922, Chapter 43; Laws of New Jersey 1922, Chapter 9) 
with Congressional consent thereto constitute the founda- 
tion and framework on which the Port of New York Author- 
ity has been organized and exists. 
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Structure and powers of Port of New York Authority. 


As envisioned in the Compact of 1921 and the Compre- 
hensive Plan of 1922, the Port of New York Authority was 
created as a Bi-State agency of the States of New York 
and New Jersey. The Congressional consents of 1921 and 
1922 were given to the Compact and the Comprehensive 
Plan, but those consents did not minimize or affect the 
status of the Authority as an agency of the states. 


The Authority is managed by a Board of Commissioners 
consisting of twelve persons. Six of them are appointed by 
the governor of New York, and six are appointed by the 
governor of New Jersey. The Authority is self-supporting 
from revenues received from the facilities it owns and 
operates. It is not empowered to levy taxes or to pledge the 
credit of the States of New York and New Jersey. In 
accomplishing the purposes envisioned by the Compact of 
1921 and the Comprehensive Plan of 1922 and supplemental 
legislative enactments of New York and New Jersey, the 
Port of New York Authority has undertaken and made 
great progress in a program of great magnitude touching 
almost every aspect of commerce and transportation in the 
Port district which in general comprises the area lying 
within a radius of approximately twenty-five miles from the 
Statue of Liberty in New York Harbor. 


The 1921 compact placed primary emphasis upon the 
development of the commerce of the Port of New York and 
the establishment of necessary transportation, terminal and 
other facilities of commerce. Among the first major under- 
takings of the Port of New York Authority were crossings 
of the Hudson River and adjacent waters. In 1924 the 
legislatures of the two states authorized the Authority to 
construct bridges to Staten Island. In 1925 the Authority 
was authorized to construct the George Washington Bridge. 
In 1930 and 1931 the two states agreed that all interstate 
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river crossings should be unified under the Port of New 
‘York Authority and turned over to the Authority the 
Holland Tunnel, which had been constructed by separate 
state commissions. The Authority operates six bridges and 
tunnels between New York and New Jersey. After World 
War II, at the request of the two states and the municipali- 
ties in the area, the Port of New York Authority assumed 
| responsibility for the development and operations of the 
' four major airports in the New York port district, includ- 
‘ing Idlewild, LaGuardia, Newark and Teterboro Airports. 
' The Authority also operates a grain terminal transferred 
from the State of New York; two additional terminal sta- 
‘tions for the handling of rail and truck freight; and a 
‘ large and active bus terminal at Fortieth Street on the 
West side of the Borough of Manhattan, New York City. 


More recently the Port of New York Authority has 
extended its activities in the marine terminal field. It has 
developed Port Newark and Hoboken water fronts in New 
| Jersey and substantial port areas in Brooklyn, New York. 
The authority also has plans for a large new port develop- 
ment at Elizabeth, New Jersey. 


The activity of the Port of New York Authority in pro- 
' motion and development is of a paramount importance to 
the commerce of the port. This activity includes operation 
of branch offices in several American cities and in foreign 
countries. Those branch offices are devoted to the develop- 
ment and promotion of commerce which passes through the 
Port of New York. The Authority has under study the 
| feasibility of the creation of a World Trade Center in the 
City of New York. 


All these accomplishments and undertakings of the Port 
| of New York Authority are and must be approved by the 
states of New York and New Jersey. The Board of Com- 
' missioners has broad powers to administer the Authority’s 
affairs. The actions of the Commissioners are subject to 
the veto of the governors of New York and New Jersey. 
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The relationship of the Port of New York Authority 
to the States of New York and New Jersey. 


The Port of New York Authority is directly responsible 
to the States of New York and New Jersey. The two states 
vested large powers in this agency, but the actions of the 
Commissioners who manage it are subject to the veto of 
the states. Moreover, it is within the authority and right 
of the States of New York and New Jersey to withdraw the 
powers granted to the Commissioners in the management 
of the Authority should the states be convinced that good 
cause therefor appears or that the powers granted to the 
Commissioners are not properly exercised. The states have 
the right and the power to direct the Authority to undertake 
new responsibilities. Furthermore, and of great impor- 
tance, the governors have and exercise a continuing influ- 
ence over the affairs of the Authority through their powers 
of appointment to the Board of Commissioners and through 
their veto powers over the Commissioners’ actions. The 
incontrovertible fact is that the States of New York and 
New Jersey have the power to control and do control the 
affairs and operations of the Port of New York Authority 
as an agency of the two states. 


The status of the Port Authority as an agency of the 
states has been confirmed in numerous decisions of the 
courts. A few are cited here as typical examples: 


Bush Terminal Company v. City of New York, 282 
N. Y. 306; 


Commissioner of Internal Revenue v. Shamberg’s 
Estate, 144 F. 2d 998; cert. den. 323 U. S. 792; 


Port of New York Authority v. J. E. Linde Paper 
Co., 205 Misc. (N. Y.) 110, page 113; 


Whalen et al. v. Wagner et al., 4 N. Y. 2d 575, page 
584. 
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In the Bush Terminal case, supra (282 N. Y. 306) the 
opinion of Chief Judge Lehman states (page 318) : 


“The Port Authority is ‘a body corporate and 
politic’ created by two States to exercise the powers 
of both States for a public purpose in which the people 
of both States are interested.’’ 


In the Shamberg case, supra (144 F. 2d 998), the opinion 
of Judge Augustus N. Hand states (page 1000) : 


“The Authority is a body politic and corporate 
created by a compact made between the States of New 
York, Laws N. Y. 1921, c. 154, and New Jersey on 
April 30, 1921, N. J. S. A. 32:1-1 et seq., and approved 
by Congress on August 23, 1921, 42 Stat. 174. It is 
fully owned by the two states and its projects are all 
operated in the interest of the public without profit 
to private persons. The compact was induced by the 
necessity for joint state action in the development of 
the Port of New York which lies partly within the 
jurisdiction of each state. It created a district to be 
known as the ‘Port of New York District’ comprised 
of areas in both states and the waters between them, 
in which were included about 200 separate municipali- 
ties and a population of over 10,000,000. ”’ 


The status of the Port of New York Authority as an 
agency of the states, as defined in the cases referred to 
above, is inconsistent with and consequently precludes the 
type of federal encroachment attempted by the Subcom- 
mittee. 


VI 


Position taken by New York Chamber of Commerce 
in relation to this matter. 


At a meeting of New York Chamber of Commerce held 
on Wednesday, October 5, 1960 the controversy between 
the Port Authority and the Subcommittee was considered 
at length (Bulletin, Chamber of Commerce, October 1960, 
pages 154; 179). The Chamber recognized that in voting 
the contempt citations the Subcommittee assumed that it 
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had an inherent right of inquiry into the general affairs of 
the Port of New York Authority and into the general affairs 
of all agencies of a Bi-State or Multi-State nature, which 
have been created by interstate compacts with the consent 
of the Congress. Moreover, the Chamber recognized that 
it was not the view of those who framed the Compact signed 
on April 30, 1921, which created the Port of New York 
Authority, that the affairs of that agency would be sub- 
jected to continuing general congressional scrutiny and in 
effect congressional supervision and control. The Chamber 
strongly believes that the Port of New York Authority 
should not be subject to such general investigation and con- 
trol by the Congress or a Subcommittee thereof. On the con- 
trary the Chamber believes that the Port of New York 
Authority should be and continue an instrumentality of the 
States of New York and New Jersey and that the proper and 
only place for the correction of alleged grievances against 
the Authority, if and when they should exist, are the legis- 
latures of the two states which have ultimate and plenary 
power over the Authority and all its activities. As a result 
of that meeting on Wednesday, October 5, 1960 a resolution 
was passed on the recommendation of the Executive Com- 
mittee of the Chamber that the Chamber authorize its Coun- 
sel to join with the Attorneys General of the States of New 
York and New Jersey and the Counsel of the Port of New 
York Authority in the defense of the interests of the states 
and in opposition to a general extension of Congressional 
and Federal scrutiny and authority over matters of state 
and local concern. 


vil 


The joint resolutions giving consent to the Compact 
and Comprehensive Plan do not confirm or serve as a 
basis for exercise of the inquisitorial powers sought to 
be exercised by Subcommittee No. 5 of the Committee 
on the Judiciary of the House of Representatives. 


Each of the public resolutions giving consent, i.e. No. 17 
of 1921, 67th Congress, First Session, and No. 66 of 1922, 
67th Congress, Second Session, stated in Section 2 thereof 
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‘that the right to alter, amend, or repeal this resolution 
is hereby expressly reserved.’? That language no doubt 
had its origin in Dartmouth College v. Woodward, 4 Wheat. 
517, and similar provisions common in the charters of cor- 
porations since that case was decided. The Chamber de- 
sires to point out and emphasize, however, that the reser- 
vation of the right to alter, amend or repeal (even assuming 
its constitutional validity) related to the resolution giving 
consent, not to the compact. There is no right reserved to 
alter, amend or repeal the compact while the resolution 
granting consent thereto remains in full force and virtue. 
The compact itself consequently is and remains subject to 
all limitations on the federal power. 


Viol 


Concerning the issue of the power of Subcommittee 
No. 5 to issue and compel compliance with the subpoena 
referred to in the Information and hold the party sub- 
poenaed in contempt for noncompliance with the sub- 


poena. 


The Subcommittee has not to our knowledge pointed to 
any source of express power in relation to the issuance and 
enforcement of the subpoena described in the Information 
and the holding in contempt of the person subpoenaed. The 
Federal Government being a Government of delegated 
powers, any express power asserted must be found in the - 
Constitution and statutes of the United States which com- 
prise the law of the land. We are not aware of any such 
express power and consequently submit for consideration 
of the Court that the power asserted by Subcommittee No. 
5 is not warranted or justified by any express power 
granted by the Constitution or any Federal statute. 


The issue concerning the power of Subcommittee No. 5 
in relation to the enforcement of the subpoena referred to 
in the Information accordingly must resolve itself into a 
claim by the Subcommittee of implied power to investigate, 
direct and control the internal management and activities 
| of the Port of New York Authority. We look in vain in the 


13 


Compact of 1921 and the Comprehensive Plan of 1922 for 
any such power by implication. On the contrary a review 
of those documents negatives any such implication of power 
in the Congress or a Subcommittee thereof. Likewise no 
provision has been found in the Constitution or Federal 
statutes which would serve as a basis for the implication 
of such power in the Congress or a Subcommittee thereof. 
The power asserted is that of Subcommittee No. 5 of the 
Committee on the Judiciary of the House of Representa- 
tives. The investigatory powers of that Subcommittee 
alone are in issue here. In this proceeding we are not con- 
cerned with the powers of the Federal Government to regu- 
late interstate and foreign commerce or with the powers 
of the Department of Defense in the performance of its 
duties and obligations. Those powers, if asserted and exer- 
cised by the appropriate body within the proper limits and 
for the legitimate purposes of the particular body, would 
not be subject to the same infirmity, as they would be de- 
rived from and depend upon the express powers exercised 
under the Constitution or statutes relating to such bodies 
or implied powers derived therefrom. 


We accordingly submit that there is no power express 
or implied in the Constitution or Federal statutes which 
would authorize Subcommittee No. 5 to investigate the 
internal management and activities of the Port of New 
York Authority or regulate and control such activities. 
On the contrary we submit that under the Compact of 1921 
and the Comprehensive Plan of 1922, the responsibility for 
the activities of the Port Authority rests upon the legisla- 
tures and the governors of the two states. 


Xx 


Undue burden presented by the assertion of Federal 
power to investigate, supervise and control the internal 
activities of the Port of New York Authority. 


The Port of New York Authority is a large organization 
exercising complex functions as an agency of two states. 
Its management is the Board of Commissioners duly 
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appointed by the governors of the States of New York and 
New Jersey. The acts of the Commissioners are subject 
to review and control of the legislatures of the two states 
and are subject to the veto of the governors of the two 
states. In these circumstances under state authorization 
there is adequate control and supervision of the manage- 
ment of the Port Authority. Consequently there is no 
need for duplication of investigation, supervision and con- 
trol by the Federal Government in the manner in which 
Subcommittee No. 5 has proceeded. 


The state legislatures of New York and New Jersey 
and the state officials of those states are familiar with the 
problems involved and the interests concerned in the 
management of the Port Authority and consequently are 
in a better position to meet and solve the problems of the 
Port than representatives of the Federal Government would 
be, as many of the latter coming from diverse sections of 
the country would be unfamiliar with the local problems 
of the Port. 


The Court will be mindful of the undue burden imposed 
upon the management of the Port of New York Authority 
in being subjected to investigation by Subcommittee No. 5 
of all the internal activities of the Authority. Such undue 
burden obviously would be imposed by enforcement of the 
subpoena mentioned in the Information. In our opinion 
investigation of this character would be so burdensome 
that it would threaten the independence of the Port Author- 
ity and frustrate its essential purpose as an agency of the 
States of New York and New Jersey in accomplishing the 
needful objectives envisioned in the Compact of 1921 and 
the Comprehensive Plan of 1922 and supplemental agree- 
ments and legislation. The New York Chamber of Com- 
merce, which from the beginning of the century has main- 
tained a paramount interest in promoting the unified devel- 
opment of the Port, strongly urges upon the Court the 
impractical result which would follow any judicial sanction 
of the broad investigatory powers asserted by Subcom- 
mittee No. 5 as referred to in the Information. The sanction 
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of such powers would in the opinion of the Chamber 
nullify the cooperative efforts of the two states over a 
period of more than forty years to develop the Port of 
New York in a constructive manner and place the manage- 
ment of the project in the Port of New York Authority as 
a bi-state agency subject to the supervision and control of 
the two states. We submit that the asserted Federal power 
cannot be sustained under any express or implied grant of 
power in the Constitution or Federal statutes or by reason 
of any essential need for the exercise of such power. 


x 
Comments on Appellant’s Brief. 


The attorneys for the appellant have furnished us a 
copy of their printed brief dated September 30, 1961. 
The legal problems involved in this proceeding are so 
thoroughly and adequately presented in the defendant’s 
brief that in the interests of brevity we have refrained 
from duplicating the presentation by defendant’s attor- 
neys. This brief accordingly is limited to presentation 
and emphasis of the important points which New York 
Chamber of Commerce deems of paramount interest to the 
New York business community, whose views New York 
Chamber of Commerce is in a favored position to present. 


XI 
Conclusion. 


The New York Chamber of Commerce respectfully 
requests the Court to rule in this appeal that the subpoena 
issued by Subcommittee No. 5 mentioned in the Informa- 
tion was issued by the Subcommittee without authority; 
that the Constitution of the United States and the Federal 
statutes fail to grant expressly or by implication any power 
to the Subcommittee to issue the subpoena for the asserted 
purpose of investigating the activities of Port of New York 
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Authority and the ultimate purpose of supervising, regu- 
lating or imposing controls upon such activities; that con- 
sequently Austin J. Tobin as Executive Director of the 
Port of New York Authority rightfully declined to produce 
the papers mentioned in the Information as not produced ; 
that Mr. Tobin is not in default in failing to comply with 
the subpoena; and that Mr. Tobin is not guilty of the offense 
charged in the Information. 


Respectfully submitted, 


Woonson D. Scorr 
Attorney for 
New York Chamber of Commerce 
As Amicus Curiae 
No. 25 Broadway 
New York 4, New York 
Digby 4-8480 


J. Raymonp Cuagk 
La Ros, Winn & MorrMan 


Of Counsel 
Investment Building 
Washington 5, D. C. 
Telephone: NAtional 8-2788 


Dated: October 30, 1961. 
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APPENDIX 


Statement on Behalf of New York Chamber of 
Commerce At the Trial in the District Court on January 
13, 1961 (Reporter’s Transcript, pages 384-393) 


[383] Mr. Robb: If Your Honor please, Mr. Scott, who 
has been here all week on behalf of the Chamber of Com- 
merce of New York, finds that he has other professional 
engagements in New York next Monday, so he cannot be 
here. Mr. Scott has suggested to me that perhaps he might 
be heard at this time. 

The Court: I will be glad to hear him. 

Mr. Robb: I have no objection to that, whatever. 

The Court: Very well. 

Mr. Scott: May it please the Court: At this time, on 
behalf of the New York Chamber of Commerce, I wish to 
join in the motion made by the defendant for acquittal. 

I appear here as Counsel for the New York Chamber of 
Commerce. My full name is Woodson D. Scott, and my 
office is at 25 Broadway, New York. I have associated with 
me here, of counsel, Mr. Harry A. Inman, whose office is in 
the Wyatt Building in Washington, D. C. 

At any time in the future when my professional engage- 
ments may prevent me from being here in person, Mr. 
Inman, of counsel for the Chamber, will attend to any busi- 
ness we have before this Court, with Your Honor’s 
permission. 

The Court: Very well. 

Mr. Hitz: I wonder if I could interrupt a moment. I 
wouldn’t want my silence to indicate that I think it is 
[384] at all becoming for the briefs amicus curiae and 
their representatives in arguments to join in motions. They 
are not parties. I think to be heard is a matter within the 
discretion of the Court, but to have them join in motions, 
as if they are parties, I do not think is within the discretion | 
of the Court. 

The Court: Very well. Your statement may be noted for 
the record. 
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Mr. Scott: That was done yesterday by the Attorneys 
General of New York and New Jersey. I follow the same 
procedure that they followed. 

This Court, by order filed January 4, 1961, has very 
graciously— 

The Court: I suppose the same effect can be had by 
amicus curiae people simply suggesting that they are in 
accord with the arguments made in support of the motion. 
That is what the effect of it is. 

Mr. Hitz: I would think so, and I certainly would have 
no objection whatever to that. 

The Court: All right. 

Mr. Scott: If the Court please, I so suggest. 

The Court: All right. 

Mr. Scott: This Court, by order filed January 4, 1961, 
has very graciously given me permission to attend and par- 
ticipate as amicus curiae in the trial and oral argument 
[385] of this case before this Court. 

I greatly appreciate the opportunity the Court has 
afforded me to attend this trial and present the viewpoint 
and the position of the New York Chamber of Commerce. 

The Chamber has a membership of approximately 1580. 
It is the oldest commercial or trade body in the United 
States. From the time of its original charter in 1768 [sic, 
the year was 1770], it has been active in promoting the 
interests of the New York business community, particularly 
jn the New York metropolitan area, which now has a popu- 
lation in excess of ten million persons and includes business 
interests of local, state, national and international concern, 
the largest in the world. 

Its membership includes the business leaders of the 
New York community. Among the finest achievements of 
the New York Chamber of Commerce was its assistance in 
the establishment of the Port of New York Authority, which 
grew out of the Chamber’s concept of a port agency of 
the States of New York and New Jersey to coordinate and 
develop the transportation and commerce of the port. 

The compact between the States of New York and New 
Jersey was signed in the Great Hall of the Chamber in New 
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York City on April 21 [sic, the date was April 30], 1921 in 
the presence of many distinguished citizens of that time, 
including, among others, Alfred E. Smith, Charles §. Whit- 
man and Seth Low, the two [386] former, in their time, 
having been Governors of New York. Mr. Julius Henry 
Cohen, Counsel for the Chamber, was the first General 
Counsel for the Port Authority. 

The compact arose out of a competitive condition be- 
tween the two States in the New York area in the second 
decade of this century, which came to a climax in the 
famous New York Harbor case before the Interstate Com- 
merce Commission in 1917. 

The Compact of 1921 embodied in statutory form the 
labors and hopes of distinguished members of the Chamber 
and other business leaders and statesmen of the time for 
a bi-state Agency as a practical means of developing the 
commerce of the Port of New York in a unified way and 
for accomplishing the necessary physical improvements 
which were the paramount concern of both States. The 
improvements were envisioned in the Comprehensive Plan 
of 1922. 

The Compact of 1921 and the Comprehensive Plan of 
1922 received the consent of the Congress by joint resolu- 
tions. 

The Port Authority was created and for 40 years has 
existed as a bi-state agency of the States of New York and 
New Jersey. That it was envisioned as such by the persons 
who conceived the plan and brought about its adoption 
is apparent from a review of the statutes of the two States 
and the proceedings incidental to their adoption. 

In all the decisions of the Courts between the time 
[387] the Compact of 1921 was made and the present time, 
the Port Authority has been held to be an agency of the 
States of New York and New Jersey. It is fully owned 
by the two States and its projects are all operated in the 
interest of the public without profit to private persons. 
The Commissioners are appointed by the Governors of 
the States, and their official acts are subject to the veto of 
the Governors of the States. 
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There is machinery for audit by the Comptroller of the 
State of New York and by the Director— 

The Court: How many audits have there been by the 
State Auditor of the Port Authority—have there been 
regular audits? 

Mr. Scott: May I defer to Mr. Goldstein to answer 
that for us? 

The Court: Well, you go ahead and I will ask him that 
question. 

Mr. Scott: Very well, sir. 

Not only audits by the Comptroller of the State of New 
York are provided for, but by the Director of the Division 
of Budget and Accounting of New Jersey. 

That Authority for audits is shown in Volume 2 of the 
compiled statutes relating to the Port Authority which has 
been presented to Your Honor at page 1, in the Revision 
of December 31, 1959. 

[388] There are annual audits by independent certified 
public accountants, Price Waterhouse and Company. The 
Legislatures of the two States and the Governors have 
undisputed and complete control over the Port Authority 
as an agency of the States of New York and New Jersey. 

In the presentation of its case, the Government has sug- 
gested that the powers of the Congress under the express 
grant of power over interstate and foreign commerce is 
less inclusive than the powers exercised under consents to 
interstate compacts. 

Tn this connection we point out that the compact provi- 
sion of the Constitution is a prohibition on the power of the 
States, not a grant of power to the Congress, except to give 
its consent where the functions of the States do not encroach 
upon the Federal power. 

On the other hand, the power to regulate interstate com- 
merce and foreign commerce is an express grant of power. 
That power was not presented in a direct way as a basis for 
the citation, inasmuch as Subcommittee No. 5 is not the 
proper committee to exercise appropriate investigatory 
powers in matters of interstate and foreign commerce. 

The power of the Congress, in relation to compacts, is a 
limited power. In Hinderlider and others, against La Plata 
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River and Cherry Creek Ditch Company, 304 U. S. 92, 
[389] the Court had under consideration a compact 
between Colorado and New Mexico relating to apportion- 
ment of water of an interstate stream. The compact had 
the consent of the Congress. In considering the effect of 
the consent of the Congress to the compact, Mr. Justice 
Brandeis stated, at page 109: 


“‘The assent of Congress to the compact between 
Colorado and New Mexico does not make it a ‘treaty or 
statute of the United States’ within the meaning of 
Section 237 (a) of the Judicial Code, and no question 
as to the validity of the consent is presented.’’ 


The joint resolutions of the Congress giving consent to 
the compact contains nothing which would serve as a sub- 
stantial basis for an argument that the Port Authority is 
an agency of the Federal Government. In fact, the consents 
to the Compact in all respects indicate that the Congress 
consented that the States, and the States alone, should own 
and control the bi-state agency, namely, the Port Authority, 
created by the Compact. 

There is nothing in the Compact, or in the consents, 
which would justify a different conclusion. Likewise, there 
is nothing in the United States Constitution which would 
indicate that the consent of the Congress to the Compact 
does more than consent that the States may accomplish 
[390] the port development through a bi-state agency and 
that the bi-state agency envisioned in the compact does not 
encroach upon the Federal jurisdiction. 

In the Government’s presentation, Mr. Hitz has referred 
to the right reserved in the joint resolutions giving consent 
to the Compact and Comprehensive Plan, the right to alter, 
amend, or repeal. I point out here that such reservation is 
limited to the right to alter, amend, or repeal the resolu- 
tions, and it does not extend to the right to alter, amend, or 
repeal the Compact and Comprehensive Plan. 

The investigatory powers asserted in this proceeding, if 
pursued to the extreme indicated in the citation, would, I 
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submit, frustrate the purposes of the Compact and make 
the Comprehensive Plan ineffectual for the future. 

The States of New York and New Jersey have adequate 
powers to supervise and control the Port Authority, the 
agency that they have created for the purpose of serving 
and promoting economic and business interests of the Port 
of New York. Consequently, there is no actual need for 
supervision or control by the Federal Government. The 
duplication of supervision and control would create an intol- 
erable situation. 

There is a practical economic and business limit to 
how much time the Commissioners and staff of the Port 
[391] Authority could spend attending to the matters inci- 
dent to supervision by the Federal Government and still 
efficiently perform their duties as officers and employees of 
the States of New York and New Jersey. 

Never before has any State agency been called upon to 
submit to this type of investigatory process of the Federal 
Government. I submit that the Constitution and Federal 
Statutes do not contemplate any such duplication in relation 
to this bi-state agency of two sovereign States. 

The New York Chamber of Commerce is vitally inter- 
ested in the outcome of this proceeding. The viewpoint and 
the position of the Chamber reflect the sense of the business 
community in which the Port Authority conducts its busi- 
ness. The gentlemen who are the Commissioners of the Port 
Authority accepted their appointments in the public interest 
and serve without compensation. 

The staff of the Port Authority compares favorably 
with that of any business of similar dimensions. Mr. Austin 
J. Tobin, the Executive Director of the Port Authority, has 
spent 33 years, the better part of his business lifetime, in 
its work. He enjoys the respect and esteem of all who know 
him. We could not well find a more dedicated and conscien- 
tious public servant. 

It is regrettable, indeed, that Mr. Tobin should be 
called upon to stand trial on this citation. It is 
[392] commendable in the highest degree that he should 
accept that undue burder to accomplish what he feels is 
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right, and try to carry out the purposes of the Port Author- 
ity in the same manner that they have been managed over 
the last 40 years. 

We are fortunate, indeed, that 104 years ago the Con- 
gress made provision for the decision of issues of this kind 
by the Federal Judiciary. The pertinent statute is in 
2 U.S. C., Section 192, passed in 1857. 

In the Watkins case, 354 U. S. 178, decided by the 
Supreme Court of the United States on June 17, 1957, the 
opinion of Chief Justice Warren points out, at page 208, 
that: 

“Tn fulfillment of their obligation under this statute, 
the Courts must accord to the defendants every right 
which is guaranteed to defendants in all other criminal 
cases.’’ 


This includes, of course, lack of power in the Subcom- 
mittee under the principles of the Federal system as exem- 
plified historically in the power of the sovereign States 
within the Federal Government as a government of dele- 


gated powers where all powers not delegated are reserved 
to the States. 

I thank this Court for this opportunity to present 
the views and the position of the New York Chamber 
[393] of Commerce in the light of half a century of his- 
tory, in the perspective of 40 years’ experience under 
the Compact of 1921, and in the interest of the disposition 
the Chamber is convinced will best serve the economic and 
business requirements of the Port of New York in the 
foreseeable future. 

Thank you. 

The Court: Mr. Hitz, do you wish to make any state- 
ment at this time? 

Mr. Hitz: No, thank you, Your Honor. 

The Court: All right. 

Mr. Robb: May we proceed, Your Honor? 

The Court: You may proceed. 
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Excerpt from Testimony of Austin J. Tobin January 13, 1961 
(Transcript pages 393-394; 413-414) 


[393] Mr. Robb: Call Austin J. Tobin. 


Wuerevpon, Austin J. Tobin defendant herein, was 
called as a witness on his own behalf and having been first 
duly sworn, was examined and testified as follows: 

Mr. Robb: If the Court please, I might say to Your 
Honor in the spirit which I think has actuated this trial, 
that if Your Honor desires at any time to interrupt my 
examination of Mr. Tobin with a question, I am sure Mr. 
Tobin would be happy to have you do it, and so would I. 
We are trying to inform the Court of as much information 
as [394] we can. 

The Court: All right. 


[412] Mr. Robb: Your Honor, Mr. Hitz yesterday intro- 
duced in evidence as an exhibit the annual financial report 


[413] for 1959. I have asked the Clerk to mark as Exhibit 
No. 2 for the Defendant, the annual report for 1959, and I 
would like to introduce that in evidence, too. 


The Court: Any objection? 
Mr. Hitz: No objection. 
The Court: It will be received. 


(Annual Financial Report for 1959 was marked 
Defendant’s Exhibit No. 2 for identification and re- 
ceived in evidence.) 


By Mr. Robb: 


Q. His Honor inquired of Mr. Scott about the audits by 
State offices. Can you tell His Honor about that, Mr. Tobin? 
A. Well, under the statutes which are before the Court, the 
State Comptroller in New Jersey and the State Fiscal Off- 
cer in—I said Comptroller of New Jersey, I should have 
said Comptroller of the State of New York, and State Fiscal 
Officer, Budget Director for the State of New Jersey, are 
authorized to make, and the language of the statute is very, 
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Excerpt from Testimony of Austin J. Tobin 
January 13,1961 
(Transcript pages 393-394; 413-414) 


very comprehensive, any audit or inquiry of the Port Au- 
thority that they wish to make. 

As I have indicated, the process in which the two States 
discharge this function is that they receive the report of our 
outside auditors, at the present time it is Price Waterhouse, 
and then they come in and review whatever questions that 
they may have about it, like in the course of the last couple 
months I have spent a day with Mr. Vermuelen, Director of 
the State Budget of the State of New Jersey, and within the 
past few months, also, the Comptrollers’ office of the State 
of New York has been in to review our outside auditor’s 
report. 

I may say, by way of a political assurance on those, 
typically, the Governor of New York is a Republican and his 
Executive Secretary is a Democrat; and in the State of New 
Jersey, the Governor is a Democrat and his Director of the 


Budget, Mr. Vermuelen, is a Republican. So there is a bi- 
partisan approach. 

Q. How often are you audited by Price Waterhouse? 
A. Every year. 

Q. As I understand it, Mr. Tobin, if I am not right cor- 
rect me, but these audits are submitted to the State Audi- 
tors? A. Fully and completely. 
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Questions Presented 


1. Where the Governors of two States, as the chief 
executive representatives of their sovereign States, have 
asserted their prerogatives to present personally the posi- 
tion of their States to a congressional Subcommittee and 
such Subcommittee has not afforded the Governors an 
opportunity to do so, 


a) can the Subcommittee compel a subordinate of 
the Governors to comply with a subpoena duces tecum 
after the Governors have ordered the subordinate not 


to produce the records demanded in the subpoena? and 


b) is it then error to require defenses of sovereign 
immunity or executive privilege to be raised specifi- 
cally by such a subordinate? 


2. Is the Constitutional right of the States to manage 
their own internal affairs impaired by the demand of the 
House Judiciary Subcommittee for every type of document 
and paper possessed by the Port of New York Authority? 


3. Did the District Court err in holding that the Sub- 
committee was entitled to every paper and document de- 
| manded in the subpoena where such papers and documents 


included communications with the Governors, correspond- 


ence with legal counsel and other internal memoranda and 


reports? 


Questions Presented 
Statement of Facts 


Summary of the Argument 


ARGUMENT: 

I—The Court below erred in not holding that the 
subpoena of the Subcommittee infringed the 
States’ sovereign immunity 
A. Under the Constitution of the United States, 

the States are preserved as Sovereign En- 


. The Limits Upon the Sovereignty of the 
States Should Not Be Confused With the 
Fundamental Right of the States to Govern 
as a Sovereign 


. The Inherent, Indestructible Sovereignty of 
the States Bars Federal Intervention Into 
the Internal Affairs of the States 


. The Subcommittee’s Subpoena, by Demand- 
ing All the Documents of the Port Author- 
ity, Infringed Upon the Right of the States 
to Manage Their Own Affairs 


JI—The Governors, as the chief executive repre- 

sentatives of their sovereign States, were en- 
titled to present the interests of their States 
in a direct dispute of power with the Congres- 
sional Subcommittee and having chosen to do 
so had divested the defendant of any legal 
power to act independently 
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T1I—Where the Governors have chosen to present 
personally the rights of the States and are not 
afforded the right to appear, it is error to re- 

quire defenses of sovereign immunity or execu- 

tive privilege to be raised specifically by a 


| Iv—The District Court erred in holding the Sub- 
committee was entitled to every paper and 
document demanded in the subpoena 


V—If Congress by virtue of its consent to a com- 
pact becomes authorized to conduct a general 
investigation of a compact agency and sub- 
poenas all of its books and papers, the States 
would be inhibited from using the compact 
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Statement of Facts 


The statement of facts set forth in the brief of the 
appellant presents the basic elements of this case and is 


‘generally adopted herein. Since this brief, however, out- 


' lines the special interests of the States of New Jersey and 


New York, it has been deemed desirable to stress certain 
factual aspects of this litigation. 


This litigation has ensued because a subcommittee of 


‘one House of Congress demanded, by way of subpoena 


duces tecum, virtually all the papers of the Port of New 
York Authority and the Governors of the States of New 


: Jersey and New York ordered their subordinates on the 


Port Authority not to comply with this demand (JA277; 


' JA278). Austin J. Tobin, Executive Director of the Port 
' Authority, was the individual who became the focus of 


this intergovernmental dispute. As a result of his com- 


| plying with the orders of the Governors, he was cited for 
! contempt of Congress. In the court below, he was found 
| guilty of violating the provisions of 2 U.S.C., Section 192, 
| for refusing to produce some of the documents and papers 
: called for in the subpoena issued by the Subcommittee. 


Since the documents demanded by the subpoena form 
the nub of this controversy, attention must be directed to 


' this material. A comprehensive analysis of the type of 
' documents and papers demanded by the Subcommittee is 
i set forth by the appellant (p. 16). It is sufficient, there- 
| fore, merely to note that the subpoena is virtually unlim- 
: ited in scope, demanding material of the most confidential 


nature, including correspondence to and from the Gover- 


‘ nors and their liaison officers and the Port Authority, as 
| well as confidential memoranda from staff members, pro- 


fessional consultants and attorneys. The Subcommittee 
does not consider any type of document or correspondence 
to be beyond their province. 
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Tt seems to be conceded that this is the first time that 
the courts have been called upon to determine the right 
of a congressional instrumentality to obtain, in effect, all 
the documents and papers of a state or bi-state agency 
(JA330). It is this very uniqueness of this attempt by a 
congressional subcommittee that has led the States into 
such an active role in this case. Mr. Tobin is only nom- 
inally the appellant in this matter. As both Attorneys 
General recognized in their appearance before the Sub- 
committee, the States themselves are under attack and, 
in effect, on trial (JA218; JA224). 


Recognizing that the actions of the Subcommittee con- 
stituted a direct assault on the powers of the States, the 
Governors repeatedly attempted to sharpen and narrow 
the area of controversy so that the States would know 
precisely what documents the Subcommittee needed and 
desired and the Subcommittee could be apprised of the 
exact type of document the States felt they could not 
relinquish. Unfortunately, these attempts of the Gover- 
nors, although instituted long before the issuance of the 
subpoena and continued thereafter, proved to be of no 
avail. The Subcommittee pursued this matter as if it had 
a greater desire to obtain a conviction for contempt of 
Congress than it had to obtain the information it allegedly 
needed. 


The appellant has detailed the efforts of the Governors 
to obtain an adjournment of the return date of the sub- 
poena so that this dispute could be placed in perspective 
(p. 12). The Governors’ requests were peremptorily de- 
nied by the Subcommittee Chairman as were the oral pleas 
of the Attorneys General of New Jersey and New York 
(p. 17). 


Even after the Judiciary Committee voted to recommend 
that the appellant be cited by the House for contempt, 
both Governors sought an opportunity to meet with the 
Subcommittee to express their position on this vital matter. 
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The telegram sent by Governor Robert B. Meyner to Con- 
gressman Celler on July 27, 1960, summarizes these efforts 
by the Governors (Transcript, p. 334) : 


“HAVE YOUR LETTER OF JULY 26 AND YOUR REQUEST 
THAT I APPEAR ALONE ON AUGUST 8. I URGE YOU AND 
COMMITTEE SERIOUSLY CONSIDER AGAIN MY JULY 25 
REQUEST TO ARRANGE DATE FOR GOVERNOR ROCKE- 
FELLER AND ME TO APPEAR TOGETHER BEFORE SUB- 
COMMITTEE ON PORT AUTHORITY INQUIRY. PAPER 
QUOTES YOU ‘WE'VE GIVEN THE GOVERNORS SIX WEEKS 
TO COME DOWN.’ RECORD TO CONTRARY, HJ RES 615 
HEARINGS ANNOUNCED FOR APRIL 5 WHEN I WAS ON 
NAVAL DUTY AND GOVERNOR ROCKEFELLER IN MIDST 
OF 30 DAY BILL PERIOD. POSTPONED BY YOU TO APRIL, 
THEN MAY, THEN JUNE, FINALLY INDEFINITELY, DE- 
PRIVING GOVERNOR ROCKEFELLER AND ME AND MUL- 
TITUDE OF OPPONENTS OPPORTUNITY FOR HEARING. 
SUBPOENAS RETURNABLE JUNE 29 SERVED JUNE 15 
REQUEST FOR HEARING BEFORE RETURN DATE TELE- 
GRAPHED BY GOVERNOR ROCKEFELLER AND ME JUNE 23 
SUMMARILY REJECTED JUNE 24. JUNE 29 YOU REFUSED 
HEARING OUR ATTORNEYS GENERAL UNTIL YOU MADE 
RECORD OF DEFAULT AGAINST OUR PORT OFFICIALS 
FOR OBEYING OUR INSTRUCTIONS. YOU FIXED AUGUST 
8 DATE UNILATERALLY DAY CONGRESS RECESSED. PORT 
AUTHORITY JOINT AND COMMON AGENCY NEW JERSEY 
NEW YORK. BOTH GOVERNORS SHOULD BE GIVEN OP- 
PORTUNITY SOUGHT FOR MONTHS NOW TO BE HEARD 
TOGETHER. 


“GOVERNOR ROBERT B. MEYNER.” 


The States have sought, from the very inception of this 
dispute, to resolve this matter short of a direct conflict in 
court. The continued efforts of the Governors to meet 
with the Subcommittee were directed to this end. More- 
over, considerable cooperation was extended to the Sub- 
committee by the Port Authority which delivered to it 
approximately seven crates of material (JA33; JA143). 
Despite these efforts, the Subcommittee felt impelled to 
cite the appellant for contempt. 


It is clear that the Subcommittee rejected the logical 
approach of intergovernmental cooperation by rejecting 
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the Governors’ requests to meet with it. Both Attorneys 
General requested the Subcommittee to approach this prob- 
lem from a cooperative standpoint. Attorney General 
Furman of New Jersey, for example, stated (JA222): 


‘«. | , I would strongly recommend another try here, 
an effort of reasonable men to get at the documents 
where there is a legitimate Federal concern, to meet 
in conference to discuss in detail the lines of legitimate 
congressional concern and those that may perhaps be 
reserved to the States. Reasonable men, I believe, can 
work out a reasonable approach here.”’ 


Attorney General Lefkowitz made a similar plea to the 
Subcommittee (JA219) : 


«| |. I can’t see possibly what harm could result by 
this committee, and I ask this most respectfully, to 
defer the ruling which has been asked by the Gover- 
nor. I ask on behalf of the Governor of the State—as 
you all know the Governors are attending a conference 
now. I think this ruling which you made. . . . should 
be deferred to give the Governors a chance to be heard. 
They want the chance to sit down and discuss this 
dispassionately and in an orderly way the issues in- 
volved, which go beyond legal and constitutional ques- 
tions as well.”’ 


Despite these well-reasoned requests, the Subcommittee 
chose to insist upon performance in accordance with its 
unlimited subpoena. It is within this factual context, the 
outright rejection of intergovernmental cooperation, that 
the actions of the Subcommittee must be weighed. It is 
against this background that the States have undertaken 
to challenge the right of the Subcommittee so to proceed 
against an instrumentality of the States in the virtually 
unlimited fashion they have chosen. 


Summary of the Argument 


i Since the States appear in the role of amici curiae, there 

| has been an attempt to avoid the repetition of arguments 
set forth in the brief of the appellant. The States of New 
Jersey and New York, therefore, wish to make it clear 

| that they join with the appellant in his arguments even 
though specific mention of such points may not be made 
herein. 


The States retained their sovereign status under the 
Constitution of the United States. By virtue of their 

' sovereign status, they are entitled to operate and manage 
their agencies, including bi-state agencies such as the Port 
Authority, free from federal interference. The actions of 
the Subcommittee in subpoenaing all the papers and docu- 

: ments of the Port Authority, constituted an unconstitu- 


' tional interference with the sovereign right of the States 
to manage their own affairs. 


Governor Meyner and Governor Rockefeller, as the chief 

: executive representatives of their respective States, had the 
authority to assume personal responsibility for de- 
termining whether the subpoena directed to the Port Au- 

: thority should be complied with. In the instant case, the 
Governors clearly assumed this responsibility thereby di- 
vesting the appellant, Austin J. Tobin, of all legal authority 
to comply with the subpoena. Since Mr. Tobin retained no 
legal means by which he could comply with the subpoena, 

‘ he could not be held in contempt for this failure to perform. 


Il 


Both Governors invoked their right, as the chief executive 
representatives of their States, to appear before the Sub- 
committee to assert their executive privileges as well as 
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the sovereign rights and immunities of the States. Since 
the Subcommittee denied to the Governors an opportunity 
to appear personally it is error to require such defenses 
to be raised in detail by subordinates of the Governors 
who did appear personally before the Subcommittee. 


IV 


Even assuming the States had no absolute sovereign im- 
munity, a balancing of the interests of the Subcommittee 
against those of the Port Authority and the States would 
require a finding that the Subcommittee was not entitled 
to all the papers of the Port Authority, including com- 
munications with the Governors, legal communications and 
other internal memoranda and reports. The District 
Court, therefore, erred in not holding the subpoena to be 
defective at least in part. Under the established law, the 
appellant cannot be held in contempt for failure to comply 
with a defective subpoena. 


Vv 
If Congress by virtue of its consent to a compact be- 
comes authorized to conduct a general investigation of a 
compact agency and subpoenas all of its books and papers, 


the States would be inhibited from using the compact 
power. 


ARGUMENT 


I 


The Court below erred in not holding that the 
subpoena of the Subcommittee infringed the States’ 
sovereign immunity. 


No matter in what other light this case may be viewed, 
it remains, first and foremost, a dispute between the fed- 
eral government and the States as to their respective 
sovereign rights. As Attorney General Lefkowitz phrased 
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it in his statement before the Subcommittee (JA218) : 


“This is more than just perhaps a quarrel or a dis- 
agreement or an issue between your honorable com- 
mittee and the port authority. This involves, if you 
please, an issue between Congress and the sovereign 
States of New York and New Jersey, the people of 
those States, if you please. It is far and above per- 
sonalities.’’ 


A number of questions have been raised by this prosecu- 
tion which probe directly into the basic federal-state rela- 
: tionship. Can Congress investigate the internal manage- 
ment and operation of a bi-state agency? If so, is Congress 
| entitled to every paper the agency has or are some of them 
privileged or immune? Can the Governors require Con- 
gress to deal directly with them or can Congress compel 
a subordinate to perform in opposition to the express 
orders of the Governors? 


Considering the fundamental nature of this litigation, it 
is distressing to note that the District Court did not deal 
: with and apparently did not comprehend the arguments 

‘advanced by the States based upon the premise that the 
States are sovereign entities. 


Partly, this result must be attributable to the Court’s 
misconception that the Port Authority is a “‘hybrid”’ to be 
“treated as a repository of both federal and state inter- 
ests ° * *.’? (JA318 and footnote 97.) Since the appellant 
(p. 25) treats the subject with considerable detail, no at- 
tempt has been made herein to duplicate his argument. 
We find it necessary, however, to decry the court’s failure 
to provide a scintilla of authority upon which it could base 
its conclusion of ‘“‘hybrid.’? Citing nothing more than the 
bare fact that Congress consented to the Port Authority 
Compact, the court consigned the Port Authority to the 
position of some undefined, undescribable hybrid (JA318). 
Neither the law nor the facts, however, can warrant trans- 
forming the Port Authority, with its 21 facilities and its 
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one billion dollar investment, into an orphaned waif adrift 
upon the legal seas of uncertainty and indecision. The 
Port Authority is an agency of the States of New Jersey 
and New York. Commissioner v. Shamberg, 144 F. 2d 998 
(2 Cir. 1944) cert. den. 323 U. S. 792 (1945); Case v. 
Commissioner, 34 B. T. A. 1229 (1936), affd. sub nom. 
Commissioner v. Gerhardt, 92 F. 2a 999 (2 Cir. 1937), 
rev’d on other grounds 304 U. S. 405 (1938). See also, 
Commissioner v. Harlan, 80 F. 2d 660 (9 Cir. 1935); 
Graves v. New York ex rel. O’Keefe, 306 U. S. 466 (1939). 
Wolkstein v. Port Authority, 178 F. Supp. 209 (D. N. J. 
1959); Whalen v. Wagner, 4 N. Y. 2d 575, 152 N. E. 2d 54 
(1958). County of Bergen v. Port Authority, 32 N. J. 303, 
160 A. 2d 811 (1960). 


The lower court’s failure to come to grips with the argu- 
ments of the states premised upon their sovereign position, 
however, stemmed more directly from its misconception 
of the fundamental nature of the defense of state sover- 
eignty advanced by the States. For example, the court 


confused the States’ arguments that the sovereign immu- 
nity of the States was a defense to the congressional 
demand for virtually all Port Authority papers with their 
arguments that questioned whether a valid legislative 
purpose existed. These two arguments are entirely sepa- 
rate and distinct. The first is based upon the contention 
that the federal structure of our government prohibits 
such congressional action. The second is directed to the 
proposition that the compact clause furnishes no consti- 
tutional basis to support an investigation into interstate 
compact agencies. 


Nevertheless, the court found ‘‘there is no real substance 
to the Tenth Amendment argument’’ because valid legisla- 
tion could emerge from the inquiry (JA313). Such rea- 
soning, constitutes a non sequitur since it overlooks the 
fact that Congress could not require a state agency to 
produce certain papers, even papers relevant to a proper 
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investigation, if the States are constitutionally immune 
from such federal intervention. 


The proposition that certain information may be beyond 
‘ the reach of law enforcing and law making authorities, 
' even if entirely relevant, is not a concept foreign to our 
' law. The court below recognized that individuals may 
have the right to withhold information (JA318). It cited 
| specifically the right to invoke the self-incrimination bar of 
. the Fifth Amendment against the demands of a congres- 
i gional committee and the right to invoke recognized 
common-law privileges. 


The courts have recognized in such instances that the 
| public value to be gained from such withheld information 
is secondary to the public value to be gained by permitting 
such information to be withheld. Hawkins v. Umited 
States, 358 U. S. 74, 77 (1958); United States v. Funk, 84 
F. Supp. 967, 968 (E. D. Ky. 1949) ; Grunewald v. United 


| States, 353 U. S. 391, 421 (1957); Communist Party of 
' U. &. v. Subversive Act Con. Bd., 254 F. 2d 314, 321 
(C.A.D.C., 1958); 8 Wigmore, Evidence, Sec. 2291, p. 545 
(1961 Ed.). 


In this case, the States contend that the United States 
Constitation, through its establishment of a federal govern- 
ment, has guaranteed to the states the right to carry on the 
administration of government free from federal interfer- 
ence. This argument went unperceived by the court below. 
It seems essential, therefore, to give attention to the na- 
ture of the defense of sovereign immunity which the States 
herein advance as well as consideration to the reasons why 
the Subcommittee’s actions violated this immunity. 


A. Under the Constitution of the United States, the States 
are Preserved as Sovereign Entities. 


Unquestionably, prior to the adoption of our present 
Constitution, the states functioned as true sovereign en- 
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tities. Article II of the Articles of Confederation specifi- 
cally provided: 


‘“‘Hach state retains its sovereignty, freedom, and 
independence, and every Power, Jurisdiction and right, 
which is not by this confederation expressly delegated 
to the United States, in Congress assembled.”’ 


Indeed, it was this aspect of the Confederation, the 
virtually unbounded sovereignty of the states, which ren- 
dered government under the Articles unsatisfactory and 
led to the convening of the Federal Convention. (See No. 
15 of The Federalist, Cooke Edition, p. 89.) The Constitu- 
tion which emerged from this convention carved the 
powers of the federal government from those of the states. 
In the transmittal letter which accompanied the Constitu- 
tion to Congress, the President of the Federal Convention, 
George Washington, remarked on this structure of govern- 
ment, writing (Solberg, The Federal Convention and the 
Formation of the Union of the American States, p. 363 
(1958) ) : 

“Jt is obviously impracticable in the federal govern- 
ment of these states, to secure all rights of independ- 
ent sovereignty to each, and yet provide for the in- 
terest and safety of all. Individuals entering into 
society, must give up a share of liberty to preserve 
the rest. The magnitude of the sacrifice must depend 
as well on situation and circumstance, as on the object 
to be obtained. It is at all times difficult to draw 
with precision the line between those rights which must 
be surrendered, and those which may be reserved ; 
and on the present occasion this difficulty was en- 
creased by a difference among the several states as 
to their situation, extent, habits, and particular in- 
terests. 


“In all our deliberations on this subject we kept 
steadily in our view, that which appears to us the 
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greatest interest of every true American, the con- 
solidation of our Union, in which is involved our 
prosperity, felicity, safety, perhaps our national ex- 
istence. This important consideration, seriously and 
deeply impressed on our minds, led each state in the 
Convention to be less rigid on points of inferior mag- 
nitude, than might have been otherwise expected; and 
thus the Constitution, which we now present, is the 
result of a spirit of amity, and of that mutual defer- 
ence and concession which the peculiarity of our 
political situation rendered indispensible.’’ 


Any remaining question as to whether the states were 

' to remain as sovereign entities, retaining all residual 

powers, was dispelled by the Tenth Amendment to the 
Constitution which provides: 


“The powers not delegated to the United States by 
the Constitution, nor prohibited by it to the States, 
are reserved to the States respectively, or to the 
people.’’ 


In his treatise, ‘‘Political Safeguards of Federalism’’ 
Professor Wechsler of Columbia University School of Law 
describes the structure of federalism (Wechsler, Principles, 
Politics, and Fundamental Law, 1961), at p. 50: 


‘¢Our constitution makers established a central govern- 
ment authorized to act directly upon individuals 
through its own agencies—and thus they formed a 
nation capable of function and of growth. To serve 
the ends of federalism they employed three main de- 
vices: (1) They preserved the states as separate 
sources of authority and organs of administration— 
a point on which they hardly had a choice. (2) They 
gave ‘he states a role of great importance in the com- 
position and selection of the central government. (3) 
They undertook to formulate a distribution of author- 
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ity between the nation and the states, in terms which 
gave some scope at least to legal processes for its 
enforcement.’’ (Emphasis added.) 


The concern of the States in this dispute is directed 
at the Subcommittee’s encroachment upon Wechsler’s 
point (1). The attention of the Court apparently riveted 
on point (3). 


B. The Limits Upon the Sovereignty of the States Should 
Not Be Confused With the Fundamental Right of the 
States to Govern as a Sovereign. 


From almost the very inception of this nation as we 
now know it, the extent to which the states have delegated 
authority to the federal government has been under test. 
In Chisholm v. Georgia, 2 Dallas (2 U. 8.) 419 (1793), 
for example, the sovereign immunity of states from suits 
by citizens of another state was jeopardized if not re- 
moved by the court’s decision. The thrust of this decision 
was nullified by the rapid adoption of the Eleventh Amend- 
ment to the Constitution which reaffirmed the immunity 
of the states. The case stands as a constant reminder, 
however, of the speed with which the relative powers of 
the State and federal government were contested. 


The testing of the basic relationship of the federal 
government to the states has continued to the present. 
And, regardless of what the states may have believed 
their sovereign position to be, the fact is that the scope 
and breadth of state authority has consistently been di- 
minished. Unless a change in the basic philosophy of 
government is experienced, this trend will undoubtedly 
continue. The States of New Jersey and New York 
recognize this. We are not here to ask this court to 
reverse either this prevailing trend or existing philos- 
ophy, although there may be merit in such propositions. 
What we do ask of this court, however, is that it recognize 
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‘ that this ease, unlike disputes concerning authority over 

subject matter, strikes at the very bedrock of our federal 
' system. If the right of Congress to intrude into the in- 
' ternal operations and administration of a state agency 
‘ is created by this court, for such a right most assuredly 
cannot otherwise exist, the states can no longer presume 
to function as sovereign entities. 


The concept of state sovereignty is compatible with the 
argument that the states have surrendered their authority 
to the federal government in certain areas of governmental 
| activity, whether those areas involve interstate commerce 
! or interstate compacts (Wechsler’s Point 3). Such a con- 
' cept, however, cannot survive the argument that the states 
' have surrendered to the federal government their very 
right to govern (Wechsler’s Point 1). If a state cannot be 
free from federal interference in formulating and execut- 
' ing policies of internal administration of a state agency, 
' it has been denied control over the machinery of state 
' government. No longer can it be regarded as a ‘‘separate 
© © © organ of administration.” It has been deprived 
of its sovereign status and has been reduced to the 
position of a political satellite dependent upon the federal 
government for its existence. For, the test of sovereignty 
is the right to govern. Chisholm v. Georgia, supra, at 
472. Where sovereigns are in conflict, the question as 
to what is governed by each may be arguable; the ques- 
tion as to the right of each to govern cannot be. ; 


C. The Inherent, Indestructible Sovereignty of the States 
Bars Federal Intervention Into the Internal Affairs 
of the States. 


To some perhaps, a proposal for the complete destruc- 
tion of state sovereignty produces no misgivings. Such 
proposals have been made since the very inception of this 
nation. See comments of Mr. Wilson, p. 212 of the Madi- 
son Papers, Elliot, Debates on the Adoption of the Federal 
Constitution, Vol. 5 (1845). Such a proposal is best an- 
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swered by the words quoted in the landmark case of Erie 
Railroad Company v. Tompkins, 304 U. S. 64, 78 (1937), 
the case which repudiates the doctrine of a federal gen- 
eral common law: 


‘¢¢@ @ © there stands, as a perpetual protest against 
its repetition, the constitution of the United States, 
which recognizes and preserves the autonomy and in- 
dependence of the states * ° °.’”’ 


The inherent sovereignty of the states has always been 
recognized by the courts and preserved even though the 
particular power contended for may have been denied in 
some cases. For example, New York v. United States, 326 
U. S. 572 (1946), held that certain federal taxes eould 
be imposed upon the sale of mineral waters even where 
such water was sold by the State. The opinion of Chief 
Justice Stone, which represented the views of four of the 
eight participating justices, however, was careful to reject 


any argument that the states themselves could be taxed 
by the national government even by a ‘‘non-diserimina- 
tory”? tax, if such a tax unduly interfered with the essen- 
tial operations of the state governments (p. 588) : 


““To say that the tax fails because the State happens 
to be the taxpayer is only to say that the State, to 
some extent undefined, is constitutionally immune from 
federal taxation. Only when and because the subject 
of taxation is State property or a State activity must 
we consider whether such a non-discriminatory tax 
unduly interferes with the performance of the State’s 
functions of government. If it does, then the fact 
that the tax is non-discriminatory does not save it. 
If we are to treat as invalid, because discriminatory, 
a tax on ‘State activities and State-owned property 
that partake of uniqueness from the point of view of 
intergovernmental relations,’ it is plain that the in- 
validity is due wholly to the fact that it is a State 
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which is being taxed so as unduly to infringe, in some 
manner, the performance of its fumctions as a govern- 
ment which the Constitution recognizes as soveretgn.”’ 
(Emphasis added.) 


Justice Douglas, in a dissent concurred in by Justice 

i Black, further stressed this inherent power of the states 

| togovern. He cited (p. 593) U.S. v. Railroad Co., 17 Wall. 
322 (1873), which stated (pp. 327-328) : 


“The right of the States to administer their own 
affairs through their own legislative, executive and 
jadicial departments, in their own manner through 
their own agencies, is conceded by the uniform deci- 
sions of this court and by the practice of the Federal 
government from its organization.’’ 


Justice Douglas said (p. 595): 


“The constitution is a compact between sovereigns. 
The power of one sovereign to tax another is an in- 
novation so startling as to require explicit authority 
if it is to be allowed. If the power of the federal gov- 
ernment to tax the States is conceded, the reserved 
power of the States guaranteed by the Tenth Amend- 
ment does not give them the independence which they 
have always been assumed to have. They are relegated 
to a more servile status. They become subject to in- 
terference and control both tn the functions which they 
exercise and the methods which they employ.’’ (Em- 
phasis added.) 


A similar and earlier expression of the inherent 
sovereignty of the state can be found in the remarks of Mr. 
Justice McLean in The License Cases, 5 How. 504, 588 
(1847): 

“The States, resting upon their original basis of 
sovereignty, subject only to the exceptions stated, ex- 
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ercise their powers over everything connected with 
their social and internal condition. A State regulates 
its domestic commerce, contracts, the transmission of 
estates, real and personal, and act upon all internal 
matters which relate to its moral and political welfare. 
Over these subjects the federal government has no 
power. They appertain to the State sovereignty as ex- 
clusively as powers exclusively delegated appertain to 
the general government.”’ 


In addition to these decisions, there is ample authority 
to support the proposition that Congress has no power to 
supersede the states in control of the internal management 
of state agencies. Ashton v. Cameron County Water Im- 
provement Dist., 298 U. S. 513 (1936) ; Hopkins Fed. Sav. 
& Loan Ass’n v. Cleary, 296 U. S. 315 (1935). Since these 
decisions are fully presented in appellant’s brief (p. 47) 
no attempt has been made herein to duplicate this presenta- 
tion. 


D. The Subcommittee’s Subpoena, by Demanding All the 
Documents of the Port Authority, Infringed Upon 
the Right of the States to Manage Their Own Affairs. 


Even a cursory review of the subpoena in question will 
support the States’ position that the Subcommittee has 
sought to intrude upon the internal management of the 
Port Authority. 


In point 2 of the subpoena, management and financial 
reports prepared by outside consultants are demanded 
(JA2). All reports to the Commissioners by members 
of the executive staff are demanded in point 3 (JA2). The 
demand in point 4 abandoned all pretense as to specificity 
and simply required all communications in the files of the 
Port Authority, including correspondence, interoffice and 
other memoranda and reports, that related to six areas 
of operations (J.A2). 


It is impossible for any complex governmental agency 
‘to operate under present day conditions without the as- 
| sistance of written communications and reports which can 

be preserved in files for periodic reference and use. Noth- 

ing could be more disruptive of the internal management 
‘of a governmental agency than the disclosure of such files 
in their entirety. No state could possibly hope to main- 
tain effective control of the machinery of government if 
its employees knew no document was safe from review 
by a federal agency which had neither common interests 
nor common responsibilties. 


The community of interest and responsibility that exists 
between the states and their agencies is not duplicated in 
' Congress which must represent all the states. The in- 
terests of Congressmen from California, Massachusetts 
and Pennsylvania, for example, can hardly be expected 
to be synonymous with those of the Port Authority and 
the States of New Jersey and New York. A finding that 
Congress has the unfettered right to pursue and review 


all state papers and documents would not only produce 
grave consequences in the area of state governmental op- 
erations but would also have a deleterious effect upon 
the use of interstate compacts. 


The government, in the brief it filed below (p. 5) sought 
to minimize its unprecedented intrusion into the affairs 
of the Port Authority by contending that the Subcommittee 
does not ‘‘now assert or has ever asserted the right to 
exercise close supervision or control of the day to day 
activities of the Port of New York Authority or any other 
interstate compact agency.”’ 


The court apparently was impressed with this self- 
asserted limitation noting: ‘‘the existence of a power to 
investigate does not, irrespective of the extent of that 
power, immutably lead to control by the investigating 
agency’? (JA320). Such a conclusion, however, blithely 
ignores the insidious effect such a power would have upon 
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the independent operation of a state agency if the thought 
processes of the agency personnel could be laid bare to 
the investigatory probes of Congress. Perhaps this can best 
be demonstrated by referring to a hypothetical situation. 

The salaries of the clerks to federal judges are paid 
from federal funds. Congress presumably, therefore, has 
an interest in seeing that such funds are properly spent. 
Could Congress, during the consideration of legislation 
establishing standards for the employment of judicial 
clerks, subpoena and obtain all memoranda submitted by 
such clerks to the judges? If such material were freely 
obtainable, could it be seriously argued that the inde- 
pendent status of the judiciary would not be adversely 
affected. If the thought and work product of the clerks 
could be reviewed by outside authority, removed from the 
context in which it has been prepared, and publicly dis- 
cussed, the result would be to destroy the integrity as 
well as the effectiveness of the clerkship system. The 
same must hold true for the officials and consultants of 
the Port Authority. If their confidential opinion papers 
and work product can be obtained, it will be impossible 
for, the agency to function as an arm of the States. The 
power of States to direct the operation of the Port iAu- 
thority will have been usurped by the federal government 
which will have obtained the right of review over state 
decisions. 

To permit such a result is to do irreparable damage to 
the federal form of government established by the Con- 
stitution. 
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ul 


The Governors, as the chief executive representa- 
tives of their sovereign States, were entitled to present 
the interests of their States in a direct dispute of power 
with the Congressional Subcommittee and having 
chosen to do so had divested the defendant of any 
legal power to act independently. 


Governor Meyner of New Jersey and Governor Rocke- 
feller of New York sent identical telegrams to the Sub- 
committee on June 23, 1960, a date in advance of the re- 
turn date for the subpoena, informing it of the fact that 
they considered its actions an intrusion upon the rights of 
the two States. Both Governors requested to meet with 
the Subcommittee (JA279; JA280). This request was 
denied by the Chairman of the Subcommittee in a telegram 
to the Governors dated June 24, 1960 (JA281). By their 
letter of June 25, 1960, the Governors of New Jersey and 
New York expressly directed the Port Authority ‘‘not to 
produce the internal memoranda, work sheets, day to day 
correspondence and other material now requested by the 
subpoena’’ (JA278; JA277). 


In justifying this strong action, the Governors stated 
(JA276-277) : 


‘‘The furnishing of the internal records now requested, 
in the opinion of my legal advisors, would represent 
a serious infringement of the rights of the States under 
the Constitution and could constitute a dangerous 
precedent as recognition of federal authority in an 
area of State responsibility. 


“‘As the responsible Chief Executives of our States 
we could not allow such action involving a State agency 
to proceed without our having an opportumity to pre- 
sent our objections.’’ (Emphasis added). 
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Unquestionably, the Governors had this right. The ex- 
ecutive power of the States of New Jersey and New York 
is vested in their Governors. New Jersey Constitution, 
Art. V, Sec. I; N. Y. Const., Art. IV, Sec. 1. They have 
the solemn responsibility to see that the laws of their 
States are faithfully executed. N. J. Const., Art. V, Sec. I, 
Par. 11; N. Y. Const., Art. IV, Sec. 3. In this regard, the 
Governor of New Jersey is expressly granted 


“| |. power, by appropriate action or proceeding in 
the courts brought in the name of the State, to en- 
force compliance with any constitutional or legislative 
mandate, or to restrain violation of any constitutional 
or legislative power or duty, by any officer, depart- 
ment or agency of the State . . .’’ N. J. Const., Art. Vv, 
See. I, Par. 11. 


In addition to this general authority, there exists ample 
statutory authority to sustain the Governors’ decision to 


order the appellant not to comply with the subpoena. Since 
this material is set forth by the appellant (p. 85) it is not 
reiterated herein. 


Moreover, there is clear judicial authority for the prop- 
osition that the Governors, as the chief executive repre- 
sentatives of their States, were empowered to exercise per- 
sonally the sovereign power of the States when dealing with 
another sovereign, the federal government. The Anne, 3 
Wheat. 435 (1818) ; The Sao Vicente, 260 U. S. 151 (1922) ; 
Steamship Gul Djemal v. Campbell and Stewart, 264 U.S. 
90 (1924). Where, as here, executive discretion is required 
on a matter of state importance, a chief executive cannot 
be deprived of his responsibility to exercise that discretion 
even though nominal control may be vested in a subordi- 
nate. Marbury v. Madison, 1 Cranch 137, 170 (1803). 


The consequence of the Governors’ decision and action 
was to centralize responsibility for determining what docu- 
ments, if any, were to be released to the Subcommittee. The 
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lower court’s conclusion, that the Governors did not, in 
fact, so centralize responsibility because it had been cen- 
tralized in Mr. Tobin, is in violent opposition to all the 
facts (JA327). In addition to the letter of June 25th, both 
Governors requested an opportunity to be heard by the 
Judiciary Committee (JA279-280). When this request 
was denied, each Governor sent the Attorney General of 
his State to present an oral request for a postponement so 
that the Governors themselves could personally appear 
(JA218; JA222). The Chairman of the Subcommittee fully 
comprehended the thrust of this request and stated (JA- 
222): ‘I mean the Subcommittee will be perfectly will- 
ing to confer with the Governors of the two sovereign 
States at some subsequent time convenient to all.”’ 


Once the Governors had asserted their right to deal di- 
rectly with the Subcommittee, there remained to Mr. Tobin 
no legal authority for complying with the Subcommittee’s 
subpoena. 


By the same token, Mr. Tobin’s attitude in regard to 
this turn of events could not make a whit of difference in 
this result. It mattered not whether he was personally de- 
lighted or dismayed. He had been ousted from authority. 
The court’s conclusion (JA329) that Mr. Tobin’s personal 
attitude was decisive cannot be sustained. Mr. Tobin, solely 
by virtue of his office, cannot be compelled to produce 
papers and files against the express wishes of his sovereign 
superior. 


In Marbury v. Madison (supra), the Court stated, page 
170: 


“Tt is not by the office of the person to whom the writ 
is directed, but the nature of the thing to be done, that 
the propriety or impropriety of issuing a mandamus is 
to be determined. Where the head of a department 
acts in a case, in which executive discretion is to be 
exercised, in which he is the mere organ of executive 
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will, it is again repeated, that any application to a 
court to control, in any respect, his conduct would be 
rejected without hesitation.”’ 


The assertion of the District Court that the action of 
the Governors amounted to nothing more than a ratifica- 
tion of Mr. Tobin’s position cannot be sustained (JA328). 
Mr. Tobin was the only witness to devote himself to this 
aspect of the case. He clearly and unequivocally denied 
that the Governors were merely supporting him (JA26). 
He specifically testified that there was unanimous agree- 
ment among everyone, including the Governors, on the 
position to be taken in this dispute between the States and 
the federal government. This testimony was never 
challenged or impeached. In addition to the testimony of 
Mr. Tobin, the numerous actions that were taken per- 
sonally by the Governors refuted any inference that other- 
wise might be drawn in support of such a proposition. Any 
assertion that the Governors acted as a mere rubber stamp 


for Mr. Tobin cannot be supported and is viewed by the 
States of New Jersey and New York to be a scandalous 
and improper reflection upon two conscientious Governors. 


The case of Sawyer v. Dollar, 89 App. D. C. 39, 190 
F. 2d 623 (1951); vacated as moot 344 U. S. 806 (1952), 
upon which the court below based much of its finding, has 
absolutely no bearing on this matter. In the Dollar case, 
respondent Sawyer submitted to the jurisdiction of the 
court and had a judgment entered against him directing 
him to perform certain acts. Only thereafter, it would 
appear, was respondent directed by his superior to defy 
the judgment of the court. Sawyer v. Dollar, supra, at 629. 


In the instant case, Mr. Tobin was not under court order 
nor had he been cited for contempt by the Subcommittee 
when he was ordered by the Commissioners, pursuant to 
the Governor’s directions, not to obey the subpoena. The 
fact that Mr. Tobin no longer had the power to comply with 
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‘ the Subcommittee’s subpoena was repeatedly brought to 
the attention of the Subcommittee (JA176; JA179; JA181- 
3; JA199). 
: This case is also distinguishable from the situation in 
| Dollar because the Governors were asserting the sovereign 
privilege of personal confrontation when dealing with an- 
other sovereign. Sawyer v. Dollar, supra, did not involve 
a dispute between sovereigns, nor did Mr. Sawyer’s su- 
perior seek to act personally in his place. 
Reference was made by the District Court also to the 
' recent decisions permitting a federal commission to secure 
i state voting records (JA317-19). Hannah v. Larche, 363 
' U. S. 420 (1960). See also Alabama v. Rogers, 187 F. 
Supp. 848 (M. D. Ala. 1960), aff’d per curiam, 285 F. 2d 
430 (5th Cir. 1961); In re Wallace, 170 F. Supp. 63 
(M. D. Ala. 1959). 


The investigations which led to the litigation in these 
cases were undertaken pursuant to specific legislative au- 
thorization. These investigations were limited inquiries. 
| Moreover, the Civil Rights Commission which was the 
subject of most of this litigation, sought simply to obtain 
public records, voting records, to ascertain whether the 
” federal law was being obeyed. The courts, in upholding 
' the rights of this Commission, did not purport to authorize 
: an intrusion by a federal instrumentality into the internal 
files of a State agency. No one has questioned the right 
| of the Subcommittee to public records of the type that 
| were sought in the state voting record cases. 


We are here confronted with a situation where a con- 

gressional instrumentality has sought to obtain not only the 
| public records of a state agency, but all its private and 
confidential papers, memoranda and reports. Under such 
circumstances, the Governors certainly have the right to 
have this demand focused upon them rather than a sub- 
ordinate. The Governors have exercised this right thereby 
divesting all other subordinates of the power to act. It 
is for this reason that the Subcommittee’s contempt ci- 
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tation and the conviction founded thereon must fail. Mr. 
Tobin had no legal authority to perform the act demanded 
by the Subcommittee and, therefore, could not be held to 
be in contempt. United States ex rel. Touhy v. Ragen, 340 
U. S. 462 (1951). Boske v. Comingore, 177 U. S. 459 
(1900). 


Il 


Where the Governors have chosen to present per- 
sonally the rights of the States and are not afforded 
the right to appear, it is error to require defenses of 
sovereign immunity or executive privilege to be raised 
specifically by a subordinate. 


The District Court avoided reaching the question of 
executive privilege in large part by finding that Mr. Tobin 
had not properly raised such a defense (JA316). A care- 
ful reading of the Governors’ requests and the statements 
of the Attorneys General, as well as Mr. Tobin’s testi- 
mony, demonstrates that this finding of the court was 
erroneous. For example, Attorney General Furman, in 
his statement to the Subcommittee, specifically questioned 
the right of the Subcommittee to examine into the internal 
papers of the Port Authority and remarked (JA224) : 


“This is a broadside blanket application. It is all- 
encompassing. That is the basis for the objection of 
Governor Meyner and myself. There may be, for ex- 
ample, confidential investigation reports. There are 
undoubtedly work product reports. There are mat- 
ters that are brought up by one of the staff and never 
approved. There are confidential discussions of em- 
ployees, whether they should be promoted, whether 
they should be fired. We don’t think that Congress 
legitimately ought to look into those matters where 
there is a single State involved. 

“cWe don’t think that legitimately Congress ought 
to look into those matters where there is a bistate 
agency involved.” 
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The District Court’s finding that the defense of special 
gubernatorial privilege was never properly raised seems 
unduly restricted and artificial, considering the concern 
manifested by both Governors and their Attorneys General 
in their communications with the Subcommittee. Even if 
the court were correct, however, in finding that such a de- 
fense was not specifically raised, the court failed to appre- 
ciate the well-established doctrine that authority to appear 
on behalf of a sovereign must be bestowed by and may 
be restricted by the sovereign. The Anne (supra, p. 21). 
The Sao Vicente (supra, p. 21); Steamship Gul Djemal 
v. Campbell and Stewart (supra, p. 21). 


For example, in The Sao Vicente, supra, the Supreme 
Court held that even the Consul General of a foreign gov- 
ernment was not competent, merely by virtue of his office 
as Consul General, to appear and claim immunity on behalf 
of his government and its property in admiralty proceed- 
ings.® 

In the instant case, it is clear from the proceedings be- 
fore the Subcommittee that the Governors of the States 
of New York and New Jersey had invoked their sovereign 
right to appear personaily before the Subcommittee to 
assert their executive privileges as well as the sovereign 
rights and immunities of their States. They had requested 
in writing an opportunity to present their position (JA279- 
280). And, by their Attorneys General who were dele- 
gated to appear before Congress for them for that pur- 
pose, their requests were repeated orally before the sub- 
committee (JA218; JA222). 


*Mr. Emanuel Celler, the Chairman of the Judiciary Subcom- 
mittee, was undoubtedly familiar with this doctrine of limitation of 
authority for he had served as one of the attorneys for one of the 
respondents who was successful in The Sao Vicente case in dismiss- 
ing the appeal taken to the United States Supreme Court in that 
case—solely by reason of the lack of authority of the Consul Gen- 
eral to vindicate the prerogatives of his sovereign. 
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At no time did the Governors withdraw from their posi- 
tion that the issues raised by the Congressional subpoena 
should be resolved or refined by them personally with the 
representatives of Congress. 


They directed the defendant not to comply with the Con- 
gressional subpoena, but at no time does it appear that 
they entrusted either to him or even to their Attorneys 
General the outright authority to represent the States on 
the substantive matters in issue. They reserved to them- 
selves the right to engage in the negotiations which they 
deemed essential to the vindication of the States’ sovereign 
powers (JA274, 276). This was their right as the chief 
executives of sovereign states. 


In the leading case, The Anne, supra, it was noted that 
2 consul, even though vested with full commercial powers 
on behalf of his government was ‘‘not considered as a 
minister or diplomatic agent of his sovereign intrusted, 


by virtue of his office, with authority to represent it in its 
negotiations with foreign states or to vindicate its preroga- 
tives.” In this regard, Mr. Justice Story wrote (pp. 445- 
446): 

‘‘And this brings us to the second question in the 
cause; and that is, whether it was competent for the 
Spanish consul, merely by virtue of his office, and 
without the special authority of his government, to 
interpose a claim in this case for the assertion of the 
violated rights of his sovereign. We are of opinion, 
that his office confers on him no such legal competency. 
Mr. Justice Story continued (pp. 445-446): A eonsul, 
though a public agent, is supposed to be clothed with 
authority only for commercial purposes. He has an 
undoubted right to interpose claims for the restitution 
of property belonging to the subjects of his own coun- 
try; but he is not considered as a minister, or diploma- 
tie agent of his sovereign, intrusted, by virtue of his 
office, with authority to represent him in his negotia- 
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tions with foreign states, or to vindicate his preroga- 
tives. There is no doubt, that his sovereign may 
specially intrust him with such authority; but in such 
ease his diplomatic character is superadded to his 
ordinary powers, and ought to be recognized by the 
government within whose dominions he assumes to 
exercise it. There is no suggestion, or proof, of any 
such delegation of special authority in this case; and 
therefore we consider this claim as asserted by an in- 
competent person, and on that ground it ought to be 
dismissed.’’ 


The Chief Executives of the States of New York and New 
Jersey were entitled, in their discretion, to choose to de- 
' fend personally the sovereign rights and immunities of 
' their States, as well as their personal executive privileges. 
' They were also entitled to delegate their Attorneys Gen- 
eral to appear before a Congressional subcommittee to 
‘ geek an adjournment which would enable the Chief Ex- 


: eeutives to make the personal appearance before Congress 
which the Chief Executives deemed essential. 


The Subcommittee of Congress was not merely guilty of 
a discourtesy in denying to the Chief Executives the op- 
portunity they sought to present their views personally. 
Tt transcended its powers when it forced the appellant to 
substitute himself in place of the Governors to assert their 
privileges as well as the rights and immunities of the 
Sovereign States of New York and New Jersey. Marbury 
v. Madison, supra, The Anne, supra. 


Likewise, the Attorneys General of the two States, when 
' they had failed to accomplish their mission of procuring 
' an adjournment so that their Chief Executives could per- 
sonally assert their rights and immunities, as well as those 
of their Sovereign States, did not become endowed with 
the powers and authority of the Chief Executives when the 
Chairman of the Subcommittee finally, as an act of grace, 
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2 
permitted the Attorneys General to make short statements 
before the Subcommittee. The Chairman of the Subcom- 
mittee was not in a position to transform the Attorneys 
General of the two States into chief executives. Nor could 
he substitute his discretion for that of the two Governors 
on the extremely important subject—in effect, a diplomatic 
one—the level at which the Chief Executives of the two 
States deemed it necessary or proper to present their posi- 
tions to Congress. 


Having denied the Governors their right to appear per- 
sonally, the Subcommittee cannot now contend that the 
Governors did not properly raise the defense of gubernato- 
rial privilege and sovereign immunity. The Governors 
placed the Subcommittee on general notice that they were 
raising the defense of sovereign immunity and executive 
privilege through their written requests to be heard. Hav- 
ing deprived the Governors of the opportunity to raise 
those defenses in person and in detail, the Subcommittee 


cannot now be permitted to assert that it did not compre- 
hend the nature of such defenses. 


IV 


The District Court erred in holding the Subcommit- 
tee was entitled to every paper and document de- 
manded in the subpoena. 


The foregoing discussion has been directed to the con- 
sideration of specific arguments, supplementary to those 
raised in the appellant’s brief, which are predicated upon 
the assumption that the States’ sovereign authority has 
been infringed. The actions of this Subcommittee, how- 
ever, are not sustainable even if the sovereign power of the 
States is not invoked. 


On the broadest scale, we are faced with an unrestrained, 
unexplained attack upon an agency of the States of New 
Jersey and New York, an agency that has rendered inesti- 


mable service to the States during its 40 years of existence. 
Every attempt to resolve the differences that existed be- 
tween these governmental units was rebuffed by the Sub- 
committee which proceeded impervious to the entreaties of 
‘the Governors, secure in its opinion that right and the 
Constitution were on its side. 


| Why the Subcommittee needed every paper it demanded 
‘we do not know because the Subcommittee itself did not 
‘know (Govt. Br., in Dist. Ct, p. 3). Why there was not 
time to meet with the Governors before the contempt ci- 
tation we do not know because even today, nearly a year 
and one half later, the Subcommittee has not obtained the 
‘papers it subpoenaed. At the rate this case is proceeding, 
‘such papers will not be available to the Subcommittee for 
‘an additional year or more, even if the Subcommittee ulti- 
mately prevails. 


Considering the uniqueness of the Subcommittee’s in- 
‘trusion upon the affairs of the States, no legitimate basis 
‘for such a searching demand or such unceremonious speed 
‘has ever been demonstrated. On the facts before this Court, 
no sense of justice or necessity could compel the conclusion 
‘that the Subcommittee was legally justified in its self- 
‘asserted position. Adopting the District Court’s legal 
‘theory of balancing the competing interests (JA321), it 
igtill is not possible to conclude that the needs of the Sub- 
committee required the abrogation of all privileges of the 
‘states and of the Port Authority. The fact relied upon by 
ithe Court, that this was the first full scale investigation 
lof the Port Authority (JA322), can hardly be persuasive 
when it is remembered that this is also the first time an 
‘instramentality of Congress has attempted to assert such 
broad jurisdiction. 

Tf it were not for the seriousness of this litigation, certain 
aspects of this proceeding would border on the ludicrous. 
‘We find, for instance, the Subcommittee insisting on every 
'serap of paper relating to the public relations contracts of 
ithe Port Authority because such contracts can be and 


30 


‘have been used for the purpose of affecting legislation 
and other governmental decisions on a variety of subjects, 
including diversion of interstate and foreign commerce 
from certain United States ports to the Port of New York”’ 
(J.A337). 


Such an explanation not only reveals the Subcommittee’s 
blatant desire to control the decision-making of the Port 
Authority but also clearly indicates the fact that any lim- 
itation upon the investigatory powers of Congress is de- 
pendent solely upon the imagination of the draftsman. 
Given enough verbal agility, no area of operation would be 
beyond the purview of Congress or at least Congress’ 
ability to justify such an investigation. 


In a recent article discussing executive privilege in the 
federal government, the authors summarized the conflicting 
interests as follows (Kramer and Mareuse, Executive Privi- 
lege—A Study of the Period 1953-1960, 29 George Wash- 
ington Law Review, 827, 914 (1961) : 


“In the heat of a going investigation, it may appear 
crucial to a committee to obtain a certain piece of in- 
formation which the Executive branch refuses to re- 
lease. Here it might be appropriate to consider 
whether the need and convenience of obtaining this 
particular item from the Executive branch might not 
be outweighed in the long run by serious disadvantages, 
such as the demoralization of the Executive branch, 
the compromise of investigative methods, the inability 
to obtain certain types of information in the future, 
and the defamation of innocent persons on the basis 
of irresponsible and unchecked accusations which have 
found their way into raw files. In some instances it 
may be possible to escape from this dilemma by obtain- 
ing the information from sources other than the Execu- 
tive branch. 


‘Also, in many instances all legitimate legislative pur- 
poses have been accomplished once it has been ascer- 
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tained that a responsible official ‘with power to decide 
and act’ has made a mistake, and this frequently can 
be achieved without the use of intragovernmental com- 
munications which the Executive branch considers 
privileged. Congress seeks to go further and to deter- 
mine whether the mistake of the responsible officer was 
caused by faulty internal advice, and to discover which 
inferior official is to blame for it. In many circum- 
stances it may be appropriate to conclude that the last 
two steps, ie., the determination of internal responsi- 
bility and corrective action, fall essentially into the 
jurisdiction of the Executive Branch.’’ 


If a balancing of interests between branches of govern- 
ment would require the extension of privilege to internal] 
affairs, then such a privilege should certainly be extended 
in cases where the dispute is between different levels of 
government. Considering the nature of the documents 
demanded,—communications from attorneys, consultants’ 
reports and staff memoranda—it sems inconceivable that 
none of these documents are to be considered privileged. 
If the Port Authority were simply a private corporation, 
it is unlikely that documents such as legal communications 
could be obtained by the Subcommittee. Schwimmer v. 
United States, 232 F. 2d 866, 868 (8 Cir. 1956), cert. de- 
nied 352 U. S. 833 (1956) ; 8 Wigmore, Evidence, Sec. 2320, 
p. 628 (1961 Ed.). The interests of the parties herein can 
hardly be considered balanced when the Port Authority is 
| afforded less protection than is extended to individuals. 


No matter on which theory one proceeds, there can be 
little question that the subpoena, demanding as it did com- 
munications with the Governors and legal counsel, was de- 
fective in part. Under the established law, the defendant 
' cannot be held in contempt for failure to comply with such 
| adefective subpoena. Bowman Dairy v. U. S., 341 U.S. 214 
| (1951); U. S. v. Patterson, 206 F. 2d 433 (D. C. Cir. 1953). 
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Vv 


If Congress by virtue of its consent to a compact 
becomes authorized to conduct a general investiga- 
tion of a compact agency and subpoenas all of its 
books and papers, the States would be inhibited from 
using the compact power. 


The District Court dismissed the States’ argument which’ 
contended that enthusiasm for the compact device will be 
dampened if Congress is afforded unlimited access to com- 
pact documents with the observation that it was not per- 
suasive (JA324). It apparently based its conclusion on 
the fact that the States of New Jersey and New York 
entered into a bi-state compact in which ‘‘Congress re- 
served the right to subpoena such documents’’ (J.A324). 


This argument was set forth in the brief filed by the 
government in the District Court. As the government’s 
brief makes clear, however, this so-called policy of requir- 
ing as a condition of consent that compact agencies make 
available to Congress certain information and documents 
is a policy only of the House Judiciary Committee involved 
in this litigation. A review of the four compacts cited 
by the government reveals that in two instances the gov- 
ernment has conditioned consent on granting Congress 
access to ‘‘all books, records or papers’’ of the agency. 
Washington Metropolitan Area Transit Regulation Com- 
pact, P. L. 86-794, to which the United States is a party; 
New York-New Jersey Transportation Agency, P. L. 86- 
302. In the other two compacts, consent was conditioned 
to the extent that the compact agency was required to 
furnish ‘‘such information or data’’ as may be required. 
Wabash Valley Compact, P. L. 86-375; Bi-State Develop- 
ment Agency, P. L. 86-303. 


In regard to this conditioning of consent, it must be 
remembered that the words ‘‘all books, records or papers’’ 
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| inserted by the Judiciary Committee have not yet been 
| subject to an interpretation by an appropriate court. The 
| States do not concede that such language has empowered 
: Congress to obtain all of the type documents herein de- 
manded. Indeed, such language would more appropriately 
support the argument that Congress has acknowledged its 
' inability to obtain such books and papers from a compact 
' agency where it has not specifically reserved the right to 
do so in its resolution of consent. 


We strongly suggest that if states, by entering into com- 
" pacts and obtaining the consent of Congress, must undergo 
the destruction of the orderly processes of their govern- 
' ment at the hands of a subcommittee of Congress, then 
i the states will seriously question the advisability of enter- 
ing into such compacts and be influenced against utilization 
of this important and useful feature of federal government. 


There can be no disagreement about the importance and 
_ usefulness of interstate compacts. Interstate compacts 

were generally used at the start to settle only relatively 
_ minor issues such as disputed land or water boundaries. 
| Pritchett, The American Constitution (1959), p. 91. In 
‘ the twentieth century, however, there has been a revolu- 
tionary increase in the use of interstate compacts. Leach 
& Sugg, ‘The Administration of Interstate Compacts’’ (p. 
- 6). This great increase stems from the growing complexity 
of the problems and opportunities of state government. 
Ibid. Many of these problems transcend state boundaries. 
' Ibid. Such diverse matters have been regulated as conserva- 
' tion of natural resources in gas, oil, water and timber; 
| givil defense coordination for public emergencies ; flood and 
' pollution control; and regulation of large river basins or 
_ harbors which border on two or more states. Id. at 212. 

In fact, in recent years more than 30 interstate compact 
agencies have been established with the actual or implied 
consent of Congress. Id. at page 3. Negotiations to create 
several more are now in progress. Ibid. 
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If it is held as suggested by the subcommittee that the 
use of the compact form permits a federal interference and 
control, in the day to day operations of a state compact 
agency, that would not exist if the compact form had not 
been used, then it becomes manifest that the use of the 
compact form will be severely inhibited. State govern- 
ments have no objections to legitimate and limited federal 
inquiry where federal interests are clearly involved, sub- 
ject to executive and other privileges; but to permit gen- 
eral federal regulation and supervision of a state agency 
and the mass production of virtually all of its documents 
merely because that state agency is the result of an inter- 
state compact requiring the consent of Congress, is to 
hinder the States in their efforts to find new and benefi- 
cial ways of meeting their fiscal, economic and social prob- 
lems within the framework of the federal system. 


Conclusion 


The Government contended, in its brief below (p. 12), 
that the ‘cornerstone of the Constitution is the rockbound 
assumption that supreme power rests with the national 
government.’’ Every school child is taught that it is the 
Constitution of the United States and not the government 
established thereunder which is the supreme law of the 
land. 


Under the Constitution, the states and the federal gov- 
ernment are partners in a common endeavor to increase 
the greatness of our people. The Governors of New York 
and New Jersey have the responsibility for the well-being 
of nearly 23 million persons. A responsibility of such 
magnitude, which has been left with the States by consti- 
tutional provision, as well as tradition, can be effectuated 
best with the assistance of State agencies such as the 
Port of New York Authority. The States have not at- 
tempted to shirk their responsibilities. They cannot be 
expected to carry out the constitutional mandate, however, 
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if their right to supervise the activities of their agencies 
is subject to an uncontrolled, unlimited review by con- 
'gressional committees. Without attempting to establish 
the limits upon congressional investigatory practices, it 
is clear that such limits cannot be extended, as the Sub- 
committee has here attempted to do, to the very policy- 
making levels of state government without destroying our 
‘federal form of government. This subpoena should be 
‘ strack down and the appellant’s conviction reversed. 


Dated, Trenton, New Jersey and New York, N. Y., 
December 14, 1961. 


Respectfully submitted, 


Davy D. Furman, 
Attorney General, 
State of New Jersey. 


Lovis J. LerKkowirz, 
Attorney General, 
State of New York. 
Waris F. Tomerms, 
Special Deputy Attorney General, 
State of New Jersey, 


Davi J. GoLDBERG, 
Deputy Attorney General, 
State of New Jersey, 


Jerome M. ALPER, 
Special Assistant Attorney General, 
State of New York, 


Dante M. CoHEN, 
Assistant Attorney General, 
State of New York, 

Of Counsel. 
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PREFACE 


The Attorneys General of many of the states of the 
United States and the National Association of Attorneys 
‘General, which is composed of the chief legal officers of 
‘the states, are deeply concerned by the grave issues raised 
in this case and presented by this appeal to this Court for 
decision. To avoid duplication the interested Attorneys 
General are submitting this single brief, to express the con- 
‘cern of their states. We file this brief to make clear our 
i position that we oppose the investigation of the internal 
‘affairs of interstate compact agencies by Congressional 
subcommittees which, while they mention other possible 
‘ grounds, rest their jurisdiction on the sole ground that, 
under the Compact Clause of the Constitution of the United 
States, they have the right to investigate bi-state agencies. 


We recognize that there may be other bases for the in- 
' vestigation by the Federal Government of Federal programs 


in which either state agencies or bi-state agencies partici- 
| pate, but we contend that this Congressional Subcommittee 
lacks authority to investigate the internal affairs of a bi- 
state agency as such. 


In view of the full presentation in the briefs of appellant 
| and of the Attorneys General of New York and New Jersey 
of the issues which concern us, we do not duplicate the 
‘ arguments and extensive citation of authorities. 
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THE QUESTION PRESENTED 


Does a Congressional Subcommittee, authorized only 
to investigate matters coming within its jurisdiction “in- 
volving the activities and operations of interstate com- 
pacts”, have the power to command by subpoena duces 
tecum the production of virtually every record and report 
of a bi-state agency for the period 1946 to 1960, particu- 
larly when such a subpoena intrudes improperly upon the 
internal functioning of a bi-state agency? 


STATEMENT OF FACTS 


We adopt the statement of facts set forth in the brief 
of the Attorneys General of the states of New York and 
New Jersey. 

ARGUMENT 

A Congressional Subcommittee, authorized only to investigate 
matters coming within its jurisdiction “involving the activities and 
operations of interstate compacts” does not have the power to 
command by subooena duces tecum the production of virtually 
every record and report of a bistate agency for the period 1946 


to 1960, particularly not when such a subpoena intrudes im- 
properly upon the internal functioning of a bi-state agency. 


In this brief we argue that the decision of the Court 
below, convicting the defendant, should be reversed on the 
limited ground set forth above. It appears to us, as the 
opinion of the District Court indicates, that the District 
Judge was considerably influenced by factors which were 
not material to a decision of the questions presented to him. 
For example, on page 48 of the opinion below, the District 
Court said: 


“As the Court has previously indicated, one of the 
controlling factors in this case is that this is the first 
full probe into the Port Authority ever conducted by 
Congress.” 

At page 42 of its opinion, the District Court said: 

“Tt cannot be emphasized too strongly that the con- 
clusion reached here is the result of a balancing of the 


unique facts of this case. In a future situation in- 
volving this agency or another, the factors will have to 
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be weighed afresh, and clearly relevant will be the way 
in which the powers here recognized are exercised.” 


Further, at various places in its opinion, while the Dis- 
trict Court referred to other powers of the Federal Gov- 
ernment, it did not rest its decision on those powers for the 
Court recognized clearly, at page 20 that: 


“The ultimate purpose of the investigation was to 
determine whether legislation to alter, amend, or re- 
peal the Congressional resolutions of consent to the 
compacts might be desirable in order to protect the 
Federal interests involved.” 


Similarly, at page 25, the lower court found: 
“The stated purpose of the committee’s investiga- 
tion was ‘to determine whether Congress should legis- 


late “to alter, amend, or repeal” its resolutions of 
approval.’ ” 


Thus, the District Court’s decision rests on what it con- 
sidered to be unique factors, which we submit were irrele- 
vant, and sustained the subpoena on the Compact Clause 
alone. 


It is significant that while the opinion is replete with 
footnoted citations of authority, the District Court cites 
no authority for its decision on the basic point, to wit: that 
the Compact Clause authorizes a subcommittee of the Ju- 
diciary Committee of the House of Representatives to in- 
vestigate the internal affairs of a bi-state agency for the 
purpose of determining whether or not (assuming the Con- 
gress has the power) to alter, amend, or repeal its resolu- 
tions of years ago approving an interstate compact. The 
reasons and authorities to the contrary are set forth not 
only in the brief of the Attorneys General of New York 
and New Jersey but also in the appellant’s brief at pages 1 
through 60, the arguments contained in which we hereby 
adopt. 


Further, we respectfully submit that the District Court 
itself recognized the weakness of its decision on page 39 
of its opinion, when it virtually retracted much of what 
was written by it before, and stated that there are many 
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cases which may fall outside the rule adopted by it without 
delineating what the differences in these cases might pos- 
sibly be. 

We respectfully submit that, on this issue, the Court 
below erred because there is and should not be such a rule 
as would permit the Congress to investigate the internal 
affairs of state or bi-state agencies under the Compact 
Clause of the Constitution of the United States. 


The Compact clause of the Constitution certainly did 
not purport to displace the Tenth Amendment. Certainly 
the basic core of residual state sovereignty requires state 
and not federal scrutiny and control of the internal man- 
agement of state agencies whether created by one state 
or two or more. 


The status of a bi-state agency created by interstate com- 
pact is not altered by reason of the Congress’ consent to 
the compact as set forth in the aforesaid brief of the 
Attorneys General of New York and New Jersey. The 
mere giving of such consent by the Congress does not con- 
fer on a Congressional Subcommittee, with the power only 
to investigate matters coming within its jurdisdiction “in- 
volving the activities and operations of interstate com- 
pacts”, the unlimited authority to require the production 
of virtually all the books and records of a state or multi- 
state agency, as set forth in the above-mentioned brief. We 
agree with these Attorneys General that if the Congress 
wishes appropriate information for a clearly defined legis- 
lative purpose, from either a state agency or an agency 
created by interstate compact, as to its operation or activi- 
ties which conflict with or overlap clearly defined federal 
authority then a subpoena so limited from an authorized 
Congressional committee might be proper, subject to ex- 
ecutive and other privileges. However, we respectfully 
submit, as set forth in said brief, that such is not the case 
before this Court. 


To hold otherwise would have grave consequences, as 
our colleagues from New York aud New Jersey set forth, 
not only for the operation of state government in general 
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but would also have a drastic effect on the use of inter- 
state compacts by the various states. The United States 
Supreme Court has itself recognized, and indeed urged, the 
importance of protecting and fostering the use of inter- 
state compacts as a most desirable means of intergovern- 
mental cooperation within our federal system. In New 
York v. New Jersey, 267 U. S. 296 (1921), involving a dis- 
pute over water pollution of the type that is now increas- 
ingly solved by compact, the Court said at page 313: 
“We cannot withhold the suggestion, inspired by the 
consideration of this case, that the grave problem of 
sewage disposal presented by the large and growing 
populations living on the shores of New York Bay is 
one more likely to be wisely solved by cooperative 
study and by conference and mutual concessions on the 
part of representatives of the states so vitally inter- 
ested in it than by proceedings in any court however 
constituted.” 

The Court has similarly given explicit expression to its 
appreciation of the value of interstate compacts on a num- 
ber of other occasions. Kansas v. Colorado, 320 U. 8S. 383, 
392 (1943); Minnesota v. Wisconsin, 252 U. S. 273, 283 
(1921) ; Washington v. Oregon, 214 U. S. 205, 218 (1908). 


Indeed, in a recent case involving the States of Virginia 
and Maryland, the Court has specifically delayed proceed- 
ings in order to permit those jurisdictions to work out a 
solution to a fisheries problem by enacting a compact estab- 
lishing an interstate agency to administer the regulation of 
the fishery. Commonwealth of Virginia v. State of Mary- 
land, 355 U. 8. 946, 78 Supreme Court 529 (1958), and par- 
ticularly Order No. 1 of Justice Reed acting as a master 
for the Court dated March 17, 1958, and Interim Report 
No. 1 of Justice Reed acting as a master for the Court 
dated November 18, 1959. 


During the past forty years, compacts have been used 
with growing success for the achievement of projects of 
positive cooperation involving the planning and operation 
of public works, conservation and management of natural 
resources, regional use of institutions, development of co- 
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operative educational programs, social welfare, and crime 
control. Many of these endeavors require the establishment 
of interstate agencies. The understanding of this fact by 
the courts has contributed markedly to the progress which 
the states have been able to make. Cf. West Virginia v. 
Sims, 341 U. S. 22 (1951). 


The interstate compact device is a proven technique for 
permitting the states by mutual agreement with the consent 
of Congress, where such consent is required, to solve many 
interstate problems. In these days of growing centraliza- 
tion of our Federal Government such solutions by compact 
reduce the need for a further centralization of the Federal 
Government. 


We respectfully submit that the willingness of states to 
enter into such compacts and their confidence in entrusting 
important functions of state and local government to agen- 
cies established by such agreements will be greatly reduced 
by the threat that such compact agencies will be subjected 


to complete control by the Federal Government including 
the management of their internal affairs. To believe other- 
wise is to be naive. Obviously, there is no reason why 
states should expend their energies and resources on such 
agencies if their every feature will be under federal control. 


The Court below, at pages 28 and 29 of its opinion, states 
that, if the Congress does not have the power to investigate 
the internal affairs of such agencies, various federal in- 
terests will be prejudiced. We respectfully submit that 
compact agencies, just as single state agencies, cannot 
threaten federal interests because the constitutionally 
enumerated powers of the Federal Government to regulate 
all alike are not curtailed by the consent to an interstate 
compact. Their reservation would be unnecessary, but in 
any event the Congress has always reserved these powers 
in consenting to compacts. However, for the exercise of 
these enumerated powers, the necessary information which 
Congress may require consists of actions taken and policies 
adopted and not a housekeeping scrutiny of internal proc- 
esses of state agencies. Further, as the District Court 


7 


recognized at page 30 of its opinion, by participating ac- 
tively in these compacts the Congress may protect federal 
interests. 


The Court below summarily rejected the argument that 
its decision would be an impediment to the future use by 
the states of the compact device. We respectfully submit 
that this summary conclusion is almost incredible in view 
of the fact that the various Attorneys General who will 
be advising the states on such matters have stated un- 
equivocally, in their brief below, that such would be the 
result. Because other compacts were in the process of 
being adopted either just before or just after issue had 
been joined in the instant case is no reason for concluding, 
as the Court below indicated at page 38, that its decision 
will not greatly influence the states in abandoning use of 
the compact device to solve their mutual problems in order 
to avoid the kinds of federal control which are inherent in 
the District Court’s decision. 


Furthermore, the Governors of the states who will be 
recommending and reviewing the legislation to establish 
compacts, after hearing a report on the decision below, 
unanimously resolved at their meeting of the Governors’ 
Conference on June 28, 1961 that the Conference voice its 
concern about “efforts to assert national power over the 
operations and internal administration of agencies created 
by interstate compact;” and that “these efforts continued 
during the past year and now pose a serious threat of na- 
tional domination of interstate compact agencies ;” and that 
the “materialization of this threat will impair the utility 
and desirability of the interstate compact agency as a 
mechanism of state administration.” 


In these times of growing pressures on financial and 
other resources of individual state governments and in 
these times of thrusting upon the Federal Government a 
multiplicity of varied other problems, interstate coopera- 
tion by compact is a necessity for the preservation and 
promotion of the vitality of our federal system. In times 
past, the Judiciary by its very nature has been the umpire 
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of our federal system and has recognized this responsi- 
bility. We respectfully submit that, in the case at bar, the 
District Court’s decision should be reversed because to 
uphold the subpoena on the basis therein set forth would 
be a fatal blow to the use by the states of mutual agree- 
ments to solve their mutual problems, free from federal 
contvol. 


CONCLUSION 


For the reasons set forth we ask the Court to reverse 
the District Court’s judgment. 


Respectfully submitted, 
JEROME M. ALPER 
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Anited States Court of Appeals 


FoR THE District or CotumsBia Crecuir 
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Appellee. 


APPELLANT’S ANSWER TO PETITION 
FOR REHEARING. 


The petition points to nothing that would warrant a 
rehearing of this appeal, The strained arguments to which 
Appellee resorts in an effort to show that the House author- 
ized the attempted investigation serve only to demonstrate 
the soundness of the Court’s unanimous decision. 


1. The Language of the Authorizing Resolution. 


This Court’s construction of the phrase ‘‘activities and 
operations’’ of interstate compacts to mean actual activi- 
ties and operations gives the words their natural and ordi- 
nary meaning. The Court’s construction also avoids adju- 
dication of serious constitutional questions as to the power 
of Congress. In so doing the Court follows a well estab- 
lished rule of judicial restraint in constitutional adjudica- 
tion. Far from imposing burdens upon Congress, this rule 
avoids unnecessary pronouncements which might have a 
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far reaching effect on the power of Congress to inform 
itself.* 

Both the Court below (JA295) and Appellee (Br. 50) 
recognized that an investigation raising constitutional ques- 
tions must have ‘‘clear and unquestioned”’ authorization 
demonstrating a ‘‘full awareness’? by Congress of the 
scope of the investigation. Appellee nevertheless asserted 
that the House by a very general one-line resolution 
intended to authorize an investigation of a kind which, as 
this Court’s decision points out, had never before been 
attempted in the entire history of the Congress. 

In arguing that the language of H. RB. Res. 530 did this, 
the petition makes three arguments, all involving non 
sequiturs. First, Appellee argues that the investigation 
authorized is broader than an investigation of actual 
‘activities and operations’? because the authorizing reso- 
lution permitted ‘‘full and complete investigation’’. But 
full and complete investigation can only be of the subject 
authorized. It cannot enlarge that subject.** 

Appellee next argues (p. 4) that the use of the word 


<‘memorandums”’ in H. R. Res. 27 shows Congressional 
intent to include all the Authority’s internal papers. The 
word ‘‘memorandums’’ appears as one of a series of gen- 
eral terms at the end of H. R. Res. 27 in the paragraph 
granting subpoena power, not in the body of the resolution 
authorizing subjects of inquiry. The subpoena power was 


* United States v. Rumely, 345 U. S. 41 (1953), provides a 
vivid example of the way the rule can operate to avoid curbing 
Congressional power. The Court in that case, avoiding constitu- 
tional questions, interpreted a House resolution as not authorizing 
the investigation. In a separate concurring opinion, two of the 
Justices took the position that the House had authorized the 
investigation but that it had no constitutional power to do so. 


** Appellee’s statement (p. 3) that this Court’s decision 
attributes to the House an intention to authorize only a ‘‘super- 
ficial investigation’’ ignores what actually occurred. Seven Sub- 
committee staff members spent over twelve weeks on the prelimi- 
nary stages of the Subcommittee’s investigation before the issuance 
of any subpoena and before holding a single hearing, and at the 
hearing seven crates of Authority documents were produced 
(JA 84, 142, 146). 
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‘for the purpose of carrying out’’ authorizations covering 
a variety of different subjects. The word ‘‘memorandums’’ 
was not used at all in H. R. Res. 530 itself or referred to 
in the debates on it. 

The final argument is that under this Court’s decision 
the authorization conferred on the Committee by H. R. 
Res. 27 to investigate the operation and administration of 
the antitrust laws would not permit the Committee to ask 
why the antitrust laws operate in a particular way. This 
does not follow. The argument merely points up the fact 
that if you assume a different kind of inquiry, a different 
authorization, a different legislative history, and a situation 
in which no state agency is involved and no constitutional 
question presented, you have a different case. 


2. The “Legislative History” of the Authorizing Reso- 
lution. 


In dealing with the question of ‘‘full awareness’’ on 
the part of the House as to the kind of subpoena the Sub- 
committee contemplated, the main reliance of the Court 
below, and of Appellee throughout, has been on the 
fact that H. R. Res. 530 was introduced on May 17, 1960 
after the Subcommittee had failed in ‘‘informal efforts’’ 
to obtain the Authority’s internal files (JA 297; Govt. 
Br. 51).* Yet Appellee never controverted Appellant’s 
statements (Br. 59 and Reply Br. 17) that there was not 
a line in the Congressional Record to indicate that the 
House before its adoption of H. R. Res. 530 on June 1, 1960 
was ever told anything about these informal efforts or 
the contemplated subpoena of internal Authority files 
relating to thought processes and decision making. 
The House was never given any of this information until 
August 23, 1960 when it received the Subcommittee’s 
report recommending that Appellant be cited for contempt. 


* The other so-called items of ‘‘legislative history’ referred to 
in the petition (p. 7) consist of isolated statements of individual 
Congressmen fully dealt with in Appellant’s Main Brief (pp. 59-60) 
and Reply Brief (p. 17) and found by this Court’s opinion not to 
be ‘‘enlightening or informative’’ (p. 11). 
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Now, for the first time, in a petition for rehearing, 
Appellee seeks to repair this gaping hole in its case by 
making one argument based on pure speculation and another 
that could be sustained only by overruling the Supreme 
Court of the United States. 

The first argument is based on the statement of one 
Congressman on August 23, 1960 that five New York City 
newspapers criticized Chairman Celler for his ‘personal 
vindictiveness”. Appellee urges this Court to disregard 
the Congressional Record and assume that 437 Congressmen 
from Maine to Hawaii knew from New York newspapers 
that the Committee intended to demand all the Authority’s 
internal files. Not a shred of evidence was offered at the 
trial to support any such assumption. 

The second argument is that even though the House had 
no idea that any such Committee demands were contem- 
plated when it voted on June 1, 1960 the authorization con- 
tained in H. R. Res. 530, the House was told about the 
investigation on August 23, 1960, after the hearing was over 
and the Committee had declared Appellant in default, and 
thereupon ratified the Committee’s action by its vote to cite 
Appellant for contempt. 

Tf there is one thing that is clear in the law of contempt, 
it is that no such ‘‘ratification’’ has the slightest relevance 
or can validate an investigation embarked upon without 
authorization. This was the holding of the Supreme Court 
in United States v. Rumely, 345 U. S. 41, 47-48 (1953), where 
the Court said: 


“Only a word need be said about the debate in 
Congress after the committee reported that Rumely 
had refused to produce the information which he had 
a right to refuse under the restricted meaning of 
the phrase ‘lobbying activities.” The view taken at 
that time by the committee and by the Congress that 
the committee was authorized to ask Rumely for the 
information he withheld is not legislative history 
defining the scope of a congressional measure. What 
was said in the debate on August 30, 1950, after the 
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controversy had arisen regarding the seope of the 
resolution of August 12, 1949, had the usual i i 
of post litem motam, self-serving declarations. In 
any event, Rumely’s duty to answer must be judged 
as of the time of his refusal. The scope of the reso- 
lution defining that duty is therefore to be ascer- 
tained as of that time and cannot be enlarged by 
subsequent action of Congress.’’* 


Contrary to what the petition implies (p. 9), but 
refrains from actually saying, the Rumely rule was not 
changed in the slightest by the Barenblatt case. Any dif- 
ferent rule would be unthinkable. It would mean that one 
refusing an unauthorized committee demand could be retro- 
actively ‘‘ratified’’ into jail. 

Appellee reaches the outer limit of its extreme argu- 
ment when it contends that authorization for this investi- 
gation can be found retroactively in a resolution (H. E. 
Res. 56) similar to H. R. Res 530 which was adopted, five 
months after the 86th Congress cited Appellant for con- 
tempt, by an entirely different Congress—the 87th! 
Appellee calls this ‘‘legislative gloss’’. 

Appellee bases this ‘‘legislative gloss’’ argument on the 
Barenbdlatt case, but the ‘‘gloss of legislative history’’ of 
which the Court spoke there was of a quite different char- 
acter. In holding that the House Un-American Activities 
Committee had authority from the House to imvestigate 
Communist activities, the Court relied on legislative his- 
tory spanning many years prior to the time of the defend- 


* The decision of the Supreme Court affirmed the decision of 
this Court in 90 App. D. C. 382, 197 F. 2d 166 (1952). Both Courts 
held it a cardinal principle that where a Congressional resolution 
authorizing a committee investigation is capable of different mter- 
pretations, the interpretation which avoids constitutional adjudica- 
tion must be adopted until, as the Supreme Court said, ‘‘Congress 
has demonstrated its full awareness of what is at stake by unequivo- 
eally authorizing an inquiry of dubious limits.’’ The Supreme 
Court held that the avoidance of constitutional adjudication is even 
more important in the case of resolutions than in the case of formal 
legislation, since ‘‘resolutions secure passage more casually and 
less responsibly, in the main, than do enactments requiring presi- 
dential approval.’’ (345 U. S. at pp. 45-46.) 
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ant’s appearance before the Committee as showing clear 
awareness and authorization by the House of the Commit- 
tee’s pervasive investigations of Communist activities. 
The reference in Barenblatt to a debate occurring after the 
investigation had begun does not aid Appellee. The sig- 
nificant fact is that the Barenblatt debate took place before 
defendant was called to testify. The debate was in connec- 
tion with the appropriation for the Committee in the year 
1953. Defendant was not called to testify until June, 1954 
after the House had debated the desirability of the specific 
investigation and appropriated funds for it (360 U. S. at 
pp. 113, 122).* 

Thus the Barenblatt case is indeed, as this Court’s 
opinion states (p. 11), the ‘antithesis’’ of the present case. 
Here the sole indication of any awareness by the House 
of the Subcommittee’s sweeping demand for internal files of 
the Authority occurred at the time of the action by which 
the House cited Mr. Tobin for contempt, long after the Sub- 
committee had already declared him in default.** This is 


* Neither is it any aid to Appellee that the Court’s citations of 
House resolutions continuing the life of the Committee after being 
informed of its Communist investigations included, along with 
many dating prior to defendant’s Committee appearance, a few 
that came later. 


** Appellee challenges the Court’s finding that the attempted 
investigation was entirely foreign to the traditional activity of the 
Judiciary Committee with respect to interstate compacts by refer- 
ring (p. 9) to the fact that the Judiciary Committee reviewed the 
1921 and 1922 resolutions of consent to the Authority compact and 
to the abortive 1952 investigation of the Authority by the Judiciary 
Committee. The Judiciary Committee’s review of the consent reso- 
lutions was, of course, within its traditional area of concern. The 
principal significance of the 1952 investigation is that Chairman 
Celler himself questioned the Committee’s jurisdiction to conduct 
such an investigation and the investigation was dropped. (Applts 
Main Br. n., p. 58; Reply Br., pp. 17-18). As this Court’s decision 
points out (n. 10, p. 12), the necessity of specific delineation in 
particular instances of the power of a subcommittee having general 
jurisdiction has been made clear by the Supreme Court in many 
cases and underscored by its very recent decision in Russell v. 
United States (May 21, 1962). 
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precisely the type of ‘‘gloss’’ which the Rumely case held 
‘*is not legislative history’’. As stated in the Rumely case, 
it has the ‘‘infirmity of post litem motam, self-serving 
declarations’? (345 U. S. at p. 48). The Barenblatt deci- 
sion took pains to reiterate this (360 U.S. at p. 121). 


3. The “Shackling” of Congress. 


The petition says (p. 2) that this Court’s decision 
“imposes procedural burdens’? that will ‘‘shackle the inter- 
nal processes of Congress.’’ This is a strange characteriza- 
tion of a decision which gives the authorizing resolution its 
natural meaning and avoids an adjudication which might 
curb the constitutional power of Congress. Any other hold- 
ing might result in far-reaching judicial pronouncements 
that Congress lacks powers it never intended to assert in the 
first place. Contrary to Appellee’s assertion (p. 10) the 
Court’s decision does not hold that the power of Congress 
must be subordinated whenever constitutional questions are 
raised. It holds nothing at all about the power of Congress. 
It merely finds that the power claimed for Congress in this 
instance was not exercised. 

Appellee’s lament (p. 2) that the Court’s decision 
imposes on Congress ‘‘radical new procedures that will 
seriously handicap its work’’ scarcely accords deference 
to Congressional mastery of English. The petition is mis- 
taken in suggesting (p. 13) that the Court’s opinion will 
require Congressional authorizing resolutions to ‘‘particu- 
larize and invite the resolution of all the varied constitu- 
tional issues that might arise in a Committee investigation.’’ 
All an authorizing resolution need do is clearly state the 
nature of the investigation intended. If that investigation 
involves constitutional questions, they will have to be adju- 
dicated. 

The Court’s decision does not, as Appellee asserts (p. 14) 
hang any ‘‘mill-stone about the neck of Congress’’. The 
only restraint imposed is on a Committee which ventured 
into an unprecedented area without informing the House 
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of its intended action and exceeded the powers conferred 
upon it. 

As has frequently been pointed out by this Court and 
others, rehearings en banc are rarely warranted and should 
be granted only in the most unusual circumstances.” This 
is particularly true where a party, without requesting an 
en banc hearing in the first instance, proceeds before the 
assigned division of the Court and, having lost, in effect 
seeks a second appeal in the same court by then petitioning 
for a hearing en banc. 

But most important of all, the unanimous decision which 
has been rendered is clearly correct. The petition for 
rehearing en banc should be denied. 


Respectfully submitted, 


Txomas E. DewEy 
Evererr I. Waus 
Lxuvo A. Gracuia 
Merton SaBNorr 
40 Wall Street, 
New York 5, N. Y. 


Swyer GoLpsTEIN 
111 Eighth Avenue, 
New York, N. Y. 
Attorneys for Appellant. 
June 29, 1962. 


* Cafeteria and Restaurant Workers Union v. McElroy, 109 
App. D. C. 39, 284 F. 2d 173 (1960), aff’d, 367 U. S. 886 (1961) ; 
en and Rehearing Cases In Banc, 14 F. BR. D. 91 (3d Cir. 
1953). 
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No. 16,604. 
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Appellant, 
against 


Unrrep Srares or AmeEnica, 
Appellee. 


ON APPEAL FEOM THE JUDGMENT OF THE UNITED STATES 
DISTEICT COURT FOE THE DISTRICT OF COLUMBIA 


REPLY BRIEF FOR APPELLANT. 


The concessions made in Appellee’s brief have sharply 
narrowed the issues and reinforce Appellant’s position that 
the Subcommittee’s investigation and Appellant’s convic- 
tion of criminal contempt were without legal justification. 


I. 


Appellee Has Failed To Show That the Compact 
Clause Provides a Valid Legislative Purpose for the 
Investigation. 


Appellee concedes that the Subcommittee’s investiga- 
tion was undertaken pursuant to the Compact Clause of 
the Constitution and that its sole purpose was to determine 
whether Congress should amend or repeal its consent to 
the Port Authority Compact (Brief for Appellee, pp. 17-18 
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[hereinafter cited as Br.]). In answer to Appellant’s 
argument that Congress has no power to amend or repeal a 
Compact Clause consent, Appellee, finding no express grant 
of such power, argues that it is ‘‘implied in the power to 
grant consent as a necessary incident”? (Br., p. 18) and that 
the right to ‘‘control’’ is ‘‘inherent”’ in the right to withhold 
consent (Br., p. 25). Appellee also argues that the right to 
amend or repeal consent was ‘‘intended’’ by the Founders 
and that it is ‘‘necessary’’. The arguments will be taken 
up in order. 

At the outset Appellee concedes there is no implied or 
inherent power to amend or repeal consent to compacts 
“Canproved by Congress for settling boundaries and other 
like disputes between states.’”? Appellee recognizes the 
force of the Hinderlider case (Brief for Appellant, pp. 28- 
30 [hereinafter cited as Main Br.]) as to the finality of 
consent in such cases, stating that ‘‘the evident purpose 
is to achieve finality between the states and with respect 
to all interests affected’? and that such a compact calls for 
‘can end of Congressional concern.’”* Appellee accepts, 
as to such compacts, the conclusion of the Senate Judiciary 
Committee and the United States Attorney General that 
once Congress consents its role is finished and no power 


* The Founders were familiar with compacts ‘‘settling bound- 
aries and other like disputes.’ These were the original and most 
frequent uses of the compact device. ZIMMERMANN & WENDELL, THE 
Interstate Compact Srvce 1925, at 9 (1951). The Port Authority 
Compact itself is an amendment to an 1834 boundary compact 
between New York and New Jersey. It was, in Appellee’s own 
words, entered into to end ‘‘wasteful competition and duplication,’’ 
“rate disputes’’ and ‘‘litigation’’ between the two States (Br., p. 4). 
The duration of the compact, both as originally executed in 1834 and 
as amended in 1921, isin perpetuity. Obviously, the commitment of 
vast state resources to joint administration through the Authority 
was intended to ‘‘achieve finality’? with regard to all interests 
affected. In the Hinderlider case the Supreme Court specifically 
referred to the dispute between New York and New Jersey over 
pollution of the waters on their common boundary as an example of 
a dispute better settled by compact than by litigation. The Court 
also noted that it had recommended such settlement in New York v. 
New Jersey, 256 U. S. 296, 313 (1921). The Port Authority Com- 
pact was entered into a few months after that decision. 
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to amend or repeal the consent exists (Br., pp. 28-29).° 
So, at least as to some kinds of compacts, Appellee is forced 
to abandon its contention that the right to amend or repeal 
is ‘‘implied’’ or ‘‘inherent’’ in the power to consent. 

As to the power to consent in other provisions of the 
Constitution, Appellee is forced to make the same con- 
cession. ‘‘Reason and reality,’’ it agrees, dictate that 
‘‘Congressional consents to treaties, major executive 
appointments and the admission of states are irrevocable’’ 
(Br., p. 29). 

Appellee thus acknowledges that the power to amend or 
repeal consent is not a ‘‘necessary incident’’ of the power 
to grant or withhold consent in the Compact Clause or in 
other provisions of the Constitution. 

Was it the intention of the Founders (Br., pp. 25-26) 
that the power to amend or repeal should be written into 
the Compact Clause for some purposes only? There is, of 
course, only one Compact Clause in the Constitution and 
the Clause contains only one consent provision. There 
is no basis for argument that the same five words— 
‘without the Consent of Congress’’—were intended by the 
Founders to have one meaning as to some compact consents 
and an entirely different meaning as to others. 

Appellant’s main brief (p. 32) pointed to the express 
provision for a power of revision and control (in Article I, 
§10, cl. 2 of the Constitution) as showing that the Founders 
were quite able to provide for amendment and repeal 
where they so intended. Appellee argues (Br., pp. 25-26) 
from this provision that the Founders intended the same 
power, though not expressed, as to the state actions in 
clauses 2 and 3 which require the consent of Congress.** 


* See also Poole v. Fleeger, 11 Pet. 185, 212-212m (1837) (con- 
curring opinion). 

** In Gibbons v. Ogden, 9 Wheat. 1, 235-37 (1824) (concurring 
opinion), it was pointed out that there was a purposeful and sub- 
stantive difference between clause 2, which made inspection laws 
subject to revision and control, and clause 3, which dealt with duties 
of tonnage (along with compacts between states) where ‘‘nothing 
more was required .. . than the consent of congress.’’ 
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Appellee points to the fact that clause 3 required con- 
sent not only for compacts but also for such actions as 
laying tonnage duties and keeping troops and ships of war. 
Appellee strangely argues that these state actions as to 
which the power to amend or repeal was not expressed are 
the ones most urgently requiring continuous Congressional 
supervision. Its argument would mean that the Founders 
left the power to implication where the claimed need for it 
was the greatest! 

It is indeed a novel theory of construction to equate 
the exclusion of a grant of power with its inclusion. 

The records of the Constitutional Convention of 1787 
refute this strained construction. One of the state actions 
for which Congressional consent is required under clause 3 
is the laying of duties of tonnage. As originally proposed, 
such duties would have been subject to ‘‘approbation or 
repeal”? by Congress. This was replaced by eliminating 
the power of repeal and requiring only the consent of 
Congress to the laying of such duties.° 

Appellee’s brief pointedly refrains from denying, or 
even commenting upon, Appellant’s showing (Main Br., 
p. 31) of the chaos that would result if the Port Authority 
Compact, representing permanent and far-reaching com- 
mitments by the two States, could now be destroyed by 
withdrawal of Congressional consent. The Founders could 
never have intended such a result. 

Appellee next argues that, apart from all other con- 
siderations, implied power to amend compact consents is 
‘‘necessary’’ to ‘‘enable Congress’? to safeguard the 
national interests in interstate commerce and national 
defense (Br., pp. 18-26, 27). But this would require the 
Court to torture the word ‘‘consent’’, admittedly meaning 
‘irrevocable consent?’ in three places in the Constitution, 
to mean “‘revocable consent’’ as to everything in clause 3 
except compacts, and in the case of compacts to mean 
“trevocable consent or irrevocable consent depending on 
the type of compact.’’ 


©2 Farrand, THE Recorps oF THE FEDERAL CONVENTION OF 
1787, at 633-34 (1911). 
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No such bizarre construction is necessary. The finality 
of Congressional consent does not, as Appellee asserts 
(Br., pp. 27-28), impair in the slightest degree the ability 
of Congress to keep pace with progress and changing con- 
ditions. There is a broad, clear highway to the fulfillment 
of every national or Congressional purpose through the 
exercise of the enumerated powers. 

The enumerated powers of Congress over interstate and 
foreign commerce enable it to assert full authority over all 
aspects of that commerce and to regulate or forbid any 
activity adversely affecting it. Its delegated supremacy 
as to engaging in war, the maintenance and regulation of 
armed forces and all other phases of national defense 
empowers it to limit or terminate absolutely any activity, 
whether by individuals or by a state or municipality, incom- 
patible with national security. Under its far reaching power 
of eminent domain it may seize any property anywhere, 
state or private, upon payment of just compensation. 

The powers of Congress for these purposes are plenary 
as to all alike. They are not derived from so insubstantial 
@ source as an implication in the power to grant or with- 
hold consent to a compact; and they are in no way dimin- 
ished by such consent. They afford fall protection against 
all threats or impediments from whatever source, whether 
bi-state, single-state or private. They do not, however, 
empower Congress to revamp or abolish an instrumentality 
of state government merely because it is bi-state rather 
than single-state. 

Nothing in the Port Authority Compact purports to or 
could prevent the full exercise by Congress of its enumer- 
ated powers. Subject to due process and port-preference 
limitations, Congress could provide that bridges over navi- 
gable waters of the United States shall be operated under 
the supervision of a federal agency; it could specify mini- 
mum or maximum tolls to be charged for use of such 
bridges ; it could require that such bridges have a minimum 
number of passage lanes or be at least a specified height 
above the water or be reserved exclusively for military 
use. Further, Congress could take over tomorrow, by 


6 


eminent domain, any single property or all the properties 
of the Authority or any other agency, bi-state or single- 
state, or of any corporation or private person. 

These are the constitutional powers under which legisla- 
tion and investigation should and must be undertaken if the 
Congress has an interest in activities or properties of the 
Authority which affect interstate commerce or national 
defense. Interstate commerce or national defense legisla- 
tion can not be enacted, or investigation for such purposes 
be conducted, pursuant to the Compact Clause. Yet, that 
is the sole clause of the Constitution invoked as the basis 
for the present investigation.® 

From Appellee’s arguments one might gain the impres- 
sion that the Authority operates autonomously and in secret 
and is free from any outside scrutiny. Actually, its every 
act is public and subject to the closest examination and 
approval or disapproval by New York and New Jersey 
(Main Br., pp. 5-7). More than that, it is subject to all 
applicable federal laws and to investigation by federal 
regulatory agencies and by the appropriate Congressional 
committees exercising enumerated powers of Congress and 
acting within their statutory jurisdiction (JA 206). 
Authority bridges are subject to approval by the Army. 
Authority tolls are subject to investigation by the Army 
and have been so investigated on three occasions and found 
reasonable every time.** The Federal Aviation Agency has 


© Neither Petty v. Tennessee-Missouri Bridge Comm’n, 359 U. Ss. 
275 (1959), nor any other case cited by Appellee supports its asser- 
tion (Br., p. 18) that the purpose of the Compact Clause was to 
enable Congress to share with the states concurrent jurisdiction over 
national defense and interstate commerce. Whether or not a com- 
pact is involved, Congress is free to share or not to share such 
jurisdiction, and to terminate or not to terminate it, as Congress 
pleases. Prudential Ins. Co. v. Benjamin, 328 U. S. 408 (1946). 


** Federal Bridge Act of 1906, 34 Stat. 84 (1906), 33 U.S. C. 
§491 (1958) ; Hearings on H. R. J. Res. 375 Before Subcommittee 
No. 5 of the House Committee on the Judiciary, 82d Cong., 2d Sess. 
441, 496, 500 (1952) (Ward & Paul, Official Reporters). 
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powers of audit and investigation as to airports operated 
by the Authority and has audited the Authority’s books on 
24 occasions.* Authority harbor operations are subject to 
Navy and Coast Guard regulations and have been the sub- 
ject of eleven Navy audits since 1951.°* 

It is not the Compact Clause consent that made any of 
these audits or investigations possible. All were pursuant 
to enumerated powers of Congress. If there be some virtue 
in further investigation by the Congress it is always avail- 
able to the proper committees exercising the enumerated 
powers. 

As shown in Appellant’s main brief (pp. 36-39), the 
practical effect of rewriting the Compact Clause as urged 
by Appellee would not be to preserve or enhance the powers 
of Congress over interstate commerce or national defense. 
On the contrary, it would be a violation of the langnage and 
intent of the Constitution for the purpose of creating 
powers to be used on a discriminatory basis, violating both 
due process and the port-preference clause. In terms of the 
present case, it would permit as to the Authority an unlim- 
ited investigation of a character which members of the 
House Judiciary Committee have solemnly declared could 
not and would not be conducted as to any other port agency 
(Main Br., p. 36). 

Appellee’s citation of Virginia v. West Virgimia, 246 
U.S. 565 (1918), does not support its position that Congress 
may amend or repeal Compact Clause consent. In that case, 
involving the attempted repudiation by West Virginia of a 
debt agreement with Virginia, the Court said that Congress 
could buttress its consent by enforcement of the compact so 
as to prevent action by one state which would ‘‘take away 
the rights of another and thus destroy constitutional gov- 
ernment’’ (246 U.S. at 602). In other words both Congress 
and the courts have power to enforce a compact in aid of 


® Hearings Before Subcommittee No. 5 of the House Committee 
on the Judiciary, 86th Cong., 2d Sess., ser. 24, pt. 1, at 610-16 (1961). 


** Id. at 607-09. 
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one of the compacting states. Enforcement is the very 
antithesis of change or repeal.® 

Finally, Appellee goes to the extreme of arguing (Br., 
p. 30) that the purported reservation of the power to amend 
or repeal by Congress in its consent resolution “might 
well itself support Congressional authority as a purely 
contractual matter between Congress and the compacting 
states.”? The argument that Congress can acquire consti- 
tutional power by contract is preposterous.** If there was 
ever any doubt about it, the doubt was laid to rest 50 years 
ago in Coyle v. Smith, 221 U. S. 559 (1911).°** 


* Appellee itself (Br., p. 28) describes the case as a “‘state- 
dispute case, similar to the boundary line cases”’ as to which it rec- 
ognizes that Congressional consent is irrevocable. Actually, the case 
did not involve a Compact Clause consent, but a consent given 
under Article IV, §3, cl. 1 to the admission of West Virginia to the 
Union as a separate state. 12 Stat. 633 (1862) ; see also Virginia 
v. West Virginia, 206 U. S. 290, 294-299 (1907) and 246 U. S. at 
589. Surely Appellee would not suggest that Congress could later 
have repealed that consent or have amended it to require, for 
example, that West Virginia repudiate its debt agreement with 
Virginia. 

** A fortiori, Congress could not acquire constitutional power 
by reason of a statement made by Mr. Tobin some months after his 
citation for contempt, as Appellee seems to suggest (Br., pp. 29-30). 


*** The principle involved may be illustrated by comparing the 
Coyle case with United States v. Sandoval, 231 U. S. 28 (1913), 
which also involved the admission of a new state. The Coyle case 
invalidated the attempt of Congress to attach a condition regarding 
the location of the Oklahoma State capital because of the absence 
of any delegated Congressional power over location of state capitals. 
On the other hand, the Sandoval case permitted Congress to attach 
a condition forbidding the sale of liquor to Pueblo Indians in New 
Mexico because the Constitution specifically delegates to Congress 
the power to regulate commerce with the Indian tribes. The court 
in both cases pointed out that such a legislative condition derives 
its force ‘‘not from any agreement or compact with the proposed 
new State, nor by reason of its acceptance of such enactment as a 
term of admission, but solely because the power of Congress extended 
to the subject, and, therefore, would not operate to restrict the 
State’s legislative power in respect of any matter which was not 
plainly within the regulating power of Congress’’ (221 U. S. at 574; 
231 U. S. at 38). 


In support of its contractual theory of constitutional 
power, Appellee cites Petty v. Tennessee-Missourt Bridge 
Comm’n, 359 U. 8. 275 (1959), in which the Court said that 
Congress may attach ‘‘appropriate’’ conditions to a com- 
pact consent. That case was discussed in Appellant’s main 
brief (p. 44). 

The condition attached to the consent of Congress in 
the Petty case was a usual one to the effect that the con- 
sent should not impair any right or jurisdiction of the 
United States or its courts over navigable waters or inter- 
state commerce. The Petty case held that this condition 
dissipated any doubt there might be as to whether immunity 
of the compact agency from suit in federal courts had been 
waived by the states. Construing together the Congres- 
sional condition and the ‘‘sue and be sued’’ provision of 
the compact, the Court held that the states had waived the 
immunity. States may of course waive their own immuni- 
ties. They cannot confer on Congress a power not given 
it by the Constitution. 

The present investigation has no valid legislative pur- 
pose since Congress has no power to amend or repeal its 
consent. Taking the Subcommittee’s own statement at full 
face value, its purpose was to consider legislation which 
Congress could not constitutionally enact. 


Il. 


Appellee Has Not Refuted the Applicability, of the 
Tenth Amendment. 


Appellee does not dispute ‘‘the absence of Congres- 
sional power to supersede the states in control of the inter- 
nal management of state agencies’? (Br., pp. 44-45). 
Appellee contends, however, that the Subcommittee’s 
demands for documents relating exclusively to decision- 
making, policy-formation and other internal administrative 
processes of the Authority did not violate the Tenth 
Amendment, relying on United States v. Peters, 5 Cranch 
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115 (1809), Sterling v. Constantin, 287 U. S. 378 (1932), 
and In re Wallace, 170 F. Supp. 63 (M. D. Ala. 1959). 

In the Peters case, involving a dispute as to ownership 
of the proceeds of the sale of a ship captured and condemned 
as prize in wartime, the Court held that Pennsylvania 
could not, by legislative act, oust a federal court of juris- 
diction of the dispute and annul its judgment. Similarly, 
in Sterling v. Constantin the Court held that the Governor 
of Texas could not by executive decree annul the effect of 
the order of a federal court enjoining the Texas Railroad 
Commission from enforcing oil production quotas found 
to constitute a deprivation of property without due process 
of law in violation of the Fourteenth Amendment. 

In re Wallace was a suit by the Civil Rights Commission 
to enforce its subpoena of voting and registration records 
of two counties in Alabama. The district court held the 
Civil Rights Act an appropriate exercise of the power 
expressly delegated to Congress by the Fifteenth Amend- 
ment and upheld the subpoena as a proper exercise of the 
statutory authority of the Commission to investigate 
alleged deprivations of voting rights by reason of color. 

These decisions are not in point on the Tenth Amend- 
ment issue presented here. In this case, unlike the Peters 
and Sterling cases, there is no attempt by the States to 
nullify by legislative or executive fiat the decisions of fed- 
eral courts or to determine for themselves the applicability 
of federal law or Constitutional rights. Instead of acting 
to usurp or oust federal jurisdiction to determine federal 
questions, the States here are asking this Federal Court to 
determine and apply the applicable law and protect the 
integrity of their port agency. 

The district court decision on which Appellee places 
primary reliance (In re Wallace) involved an investigation 
seeking specific factual information in furtherance of a 
specific delegated power of Congress. It was the opposite 
of the present investigation, which is based on vague claims 
of assorted but unspecified ‘‘federal interests’ and seeking 
whatever may be fonnd. The records sought by the Civil 


Rights Commission in that case were voting and registration 
records, not internal decisional documents. Far from eon- 
doning an investigation of thought or decisional processes, 
the court was careful to point out that no inquiry could 
be made of Judge Wallace as to the reasons underlying 
his actions or the considerations taken into account by him 
in impounding the records (170 F. Supp. at 69). 

This forbidden effort to inquire into underlying reasons 
and decisional processes leading to Authority actions is 
precisely the power here asserted by the Subcommittee and 
3s the sole justification offered as to many of the documents 
demanded.*® Such an inquiry is not ‘‘relevant and appro- 
priate’? to the exercise of any power of Congress under the 
Compact Clause, however broadly interpreted. Appellee 
therefore derives no support from its quotation (Br., p. 39) 
from Virginia v. West Virginia, 246 U. 8. 565 (1918). 

Appellee does not meet the cases cited in Appellant’s 
main brief (pp. 47-48) by arguing (Br., p. 45) that they were 
concerned with the constitutionality of federal statutes 
“‘that would materially alter, if utilized, the financial struc- 
ture’’ of the state agencies involved. The power here 
asserted—not under a statute but a House Resolution— 
would, if utilized, materially impair the operational and 
administrative effectiveness of the Authority. The holding 
of these cases, that the affairs of a state agency are ‘‘not 
subject to control or interference by the National Govern- 
ment?’ (Ashton, 298 U. S. at 528) and that the Tenth 
Amendment preserves the right of the states to control the 
organization, maintenance, supervision and dissolution of 


*¥For example, the Subcommittee stated that its demand for 
“all reports to the commussioners by members of the executive staff’’ 
of the Authority was to enable it to examine the Authority’s proc- 
esses of ‘‘policy formation’? and to determine whether Authority 
actions ‘‘follow staff recommendations’’ (JA 206-07). 


12 


quasi-public corporations created under state law (Hop- 
kins, 296 U. S. at 337) is fully applicable.* 

Appellee’s only comment on the Owlett case, cited by 
Appellant (Main’ Br., pp. 48-49), is that it involved an 
investigation by a state rather than a federal legislative 
committee and was not based on the Compact Clause. But 
the considerations cited by the court in disallowing the 
investigation, strikingly similar in its purpose and demands 
to the investigation here, are equally applicable in this 
case.** 

A basic element of Appellee’s position on the Tenth 
Amendment point is its assertion that the Authority is not 
a state agency. Appellee repeatedly characterizes the 
Authority as a “creature of Congress,’”? as operating 
‘“conder the charter granted by Congress,’’ and as like ‘‘a 
corporation created by Congress’’ (Br., pp. 49, 84). Appel- 
lee even accuses Appellant of indulging in mere assumption 
in classifying the Authority as a state agency. Appellee 
says (Br., p. 44): 

“<9 assume that the PA is a state agency and nothing 
more begs the very question at issue in this case.”’ 


Appellee having raised the question, Appellant respect- 
fully invites the Court to give the closest attention to 


* Even the dissenting opinion in the Ashton case, relied upon 
by Appellee (Br., p. 45), supports Appellant’s position that the 
Tenth Amendment preserves to the states the right to protect the 
administrative integrity of their agencies. That opinion, joined 
in by Chief Justice Hughes and Justices Brandeis, Cardozo and 
Stone, stated (298 U.S. at 538) : 


‘The question is not here whether the statute would be 
valid if it made provision for involuntary bankruptcy, dis- 
pensing with the consent of the state and with that of the 
bankrupt subdivision. For present purposes one may assume 
that there would be in such conditions a dislocation of that 
balance between the powers of the states and the powers of 
the central government which is essential to our federal 
system.’” 


** Appellee has not undertaken to support the conclusion of 
the court below, essential to its disposition of the Tenth Amend- 
ment issue and refuted in Appellant’s main brief (pp. 54-55), 
that ‘‘the defense of special gubernatorial privilege’? was not 
adequately raised before the Subcommittee. 


whether it is Appellant’s or Appellee’s characterization 
of the Authority that rests on mere assumption. Appellee 
does not cite a single decision or other authority for its 
own position that the Authority is a federal entity. Appel- 
lant, on the other hand, has cited no less than sixteen deci- 
sions of twelve different courts, plus a leading treatise on 
interstate compacts, squarely establishing that the Author- 
ity is ‘‘no more a part of the federal administrative organi- 
zation than any ordinary department of a state govern- 
ment?’ (Main Br., pp. 26-27). 

These cases did not involve just questions of what con- 
stitutes a state agency generally; most were adjudications 
of the status of this very Authority. The cases rejected in 
many different contexts and for a variety of purposes the 
same arguments made by Appellee here. The twelve courts 
referred to included the Supreme Court of the United 
States, the United States Court of Appeals for the Second 
Cireuit, Federal District Courts of New York, New Jersey 
and South Carolina, and state courts, from the lowest to 
the highest, of both New York and New Jersey. Appellee’s 
brief does not discuss or mention a single one of these 
authorities.* 

An additional case of significance on this point has been 
decided since Appellant’s main brief was filed. New Jersey 
v. Murphy, 36 N. J. 172, 175 A. 2d 622 (1961). That case 
raised the question of the availability of the remedy of 
discovery against the Waterfront Commission of New York 
Harbor, an agency created by compact between the States 
of New York and New Jersey with the consent of Congress. 
The court held that Congressional consent to the compact 
did not make the agency a federal agency, but that it was 
‘“‘the agent of each state and of both of them’? and subject 
to whatever discovery procedure is available against the 


*The Compact reference to the powers of Congress over navi- 
gation, commerce and tolls mentioned by Appellee (Br., p. 46) 
merely affirmed an enumerated power already residing in Congress. 
It did not, as Appellee suggests, change the legal status of the 
Authority as a state agency. 
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State.* In so holding the court cited provisions of the 
compact substantially identical to provisions of the Port 
Authority Compact and some of the very cases cited by 
Appellant (Main Br., pp. 26-27). Referring to the consent 
of Congress to the compact, the court said (175 A. 2d at 
629) : 

“Such consent of course did not make the Com- 


mission an agency of the federal government or the 
recipient of its constitutional powers.’’** 


Taking note of the argument that the Commission was 
a “‘hybrid,’’ the court added: 


“The Commission is not a separate level of gov- 
ernment somewhere between the federal government 
and the contracting states. It is part of the govern- 
ment of each of the states.’’*°* 


The court below, in ‘‘balancing the interests’’ and con- 
cluding that the Subcommittee’s need for the documents 
outweighed the interests of the States in nondisclosure, 


revealed its concept of ‘‘need’’ as meaning only that 
Congress does not have the documents (Main Br., pp. 
52-53). Appellee adds nothing to this bootstrap reason- 
ing by breaking it into three numbered paragraphs and 
arguing that there is need because (1) Congress has not had 
the information for 40 years, (2) documents are a better 
source of information than oral testimony and (3) Congress 
should have all the information about the Authority that it 
ean get. Neither the court below nor Appellee has been 


©The court’s decision did not involve permitting access to 
internal administrative files. Such access was not even sought. 


**® As shown in Appellant’s main brief (pp. 49-51), but not 
adverted to by Appellee, even in the case of federal agencies, with 
which Appellee would equate the Authority, Congressional com- 
mittees have uniformly failed to obtain documents relating to 
internal administrative processes such as are demanded here. 


*®* The Waterfront Commission was also found to be a State 
agency in Bolger v. United States, 189 F. Supp. 237, 256 (S. D. 
N. Y. 1960), where the court held that the Congressional consent 
“Cin no way makes it a federal agency.” 


willing to define need in terms of anything except need 
itself or undertake a serious explanation as to what 
legislative purpose would be served by delving into the 
Authority’s internal administrative files. 

As previously shown (Main Br., p. 54), Appellant’s state- 
ment as to what he would do if served with a demand for 
documents by a New Jersey Senate Committee was in 
answer to a purely hypothetical question. Appellee 
argues that it was not, claiming that the question asked 
was ‘‘clearly not as to what the New Jersey committee 
sought but as to his willingness to produce’’ (Br., p. 41). 
Obviously the question was hypothetical, since on Appellee’s 
own quoted statement it did not relate to any documents 
actually sought by a New Jersey Committee. Nor does 
Appellee dispute that it would be for the Governors to 
determine whether to assert a claim of privilege. 

Appellee reads far too much into even the hypothetical 
response. Appellant was merely stating what he considered 
to be the legal accountability of the Authority, as an arm 
of State government, to the State legislatures.” He was 
not addressing himself to the desirability of disclosure. 
He thought he had no choice. Appellant pointed out 
in the very testimony referred to by Appellee that ‘‘it would 
be a little like deciding whether or not you comply with the 
law on the highway’’ (JA 76). 

Appellee’s final argument (Br., p. 46) is that the Sub- 
committee’s demand for internal documents is valid because 
the documents ‘‘related to subjects about which Congress 
had authority and a continuing duty to inquire under the 
Compact Clause.’? Apart from the mistaken legal concept 
involved in this argument, the fact is that the Authority had 
voluntarily furnished the Subcommittee with complete docu- 
mentation of all final decisions and actions of the Authority 


* Appellant does not practice law, and it is by no means clear 
that the Authority’s legal accountability to the State legislatures 
is of a scope which would permit a New Jersey Senate Committee 
to obtain the Authority’s internal decisional documents over the 
objection of the Governors. 
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in which the Subcommittee professed to be interested.® 
The States refused, however, Subcommittee demands relat- 
ing to decisional and policy-formation processes exclusively 
within the domain of their own governmental administra- 
tion. These included demands for material relating to ‘‘pol- 
icy formation,”’ the ‘‘failure of the authority to follow staff 
recommendations,’’ the combining of State revenues in 
accordance with the specific requirements of State legisla- 
tion and many other matters of no legitimate Subcommittee 
concern (Main Br., p. 47; JA 113, 207). 

The cases cited by Appellee in this connection are 
inapplicable. None of them had anything to do with inves- 
tigation of a state agency. Here an agency of State govern- 
ment is involved and the Tenth Amendment controls. 


Ill. 


Appellee Has Not Shown That the House of Repre- 
sentatives Authorized This Investigation. 


The court below concluded that the Judiciary Committee 
was authorized by the House of Representatives to conduct 
the investigation here attempted. Point III of Appellant’s 
main brief (p. 56) demonstrated that the premises on which 
this conclusion was based were insupportable. Appellee’s 
brief makes no real attempt to support these premises, 
merely repeating and adopting what the court below said 
in its opinion. 

Appellee concedes (Br., p. 50) that authorization for a 
Congressional inquiry raising constitutional issues must 
be clear and unquestioned, and Appellee does not and could 
not dispute Appellant’s statement (Main Br., pp. 58-59) that 
at the time the House of Representatives passed the author- 
izing resolution here in question there had never in the 
history of the Congress been an investigation of the kind 


© Of course the Subcommittee was not actually interested in 
any of these things but only in prying into matters of personal 
conduct, as its later hearings amply revealed (Main Br., p. 82). 


attempted by the Subcommittee. Nevertheless, Appellee 
adopts the conclusion of the court below that clear and 
unquestioned authorization for such an investigation is 
to be found in the routine one-line authorization in H. R. 
Res. 530 to investigate ‘‘the activities and operations of 
interstate compacts.”’ 

Appellee relies heavily, as did the court below, on the 
assertion that H. R. Res. 530 was introduced by Congress- 
man Celler on May 17, 1960, ‘‘after it was apparent that the 
PA was resisting the Committee’s informal efforts to 
inspect the PA records in New York City”’ (Br., p. 51). 
Apparent to whom? It may have been apparent to Con- 
gressman Celler, but, as Appellant’s main brief pointed 
out (p. 59), there is not a line in the Congressional Record 
to indicate that the House of Representatives was told any- 
thing about these ‘‘informal efforts’’ or was informed that a 
demand for the internal files of the Authority was con- 
templated. 

Appellee’s brief does not, and of course could not, dis- 
pute this. Instead, Appellee points to a statement in the 
June 1, 1960 Congressional Record by Congressman Brown 
that ‘‘the Committee on Rules has had explained to it the 
need for this investigation and the good that can come from 
it’? (Br., p.51). Congressman Brown’s statement gave the 
House no inkling of what the explanation had been. Appel- 
lant does not know what explanation was given the Rules 
Committee. Whatever it was, it is of no relevance here. 
It is the House of Representatives, not the Rules Commit- 
tee, that must authorize a Committee investigation. 

Appellee’s assertion (Br., p. 51) that Appellant’s brief 
‘sifted from context’? Chairman Celler’s own statement 
questioning the jurisdiction of the Committee to investi- 
gate the operations of the Authority is incomprehensible. 
Appellee states inexplicably (Br., pp. 51-52) that in ‘‘full 
context’’ this statement had reference to an investigation 
“¢not tied to the Compact Clause consent.’ In the very same 
paragraph Appellee recognizes that Congressman Celler’s 
statement was made with specific reference to H. R. J. Res. 
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$75 (the so-called Sieminski resolution) which proposed to 
rescind the consent of Congress to the Port Authority Com- 
pact. No ‘‘context’’ could more aptly illustrate the per- 
tinence of Congressman Celler’s statement to the present 
case. 

Appellee asserts that in connection with the hearing 
on H.R. J. Res. 375, Appellant did not question the Commit- 
tee’s authority and offered to place at the Committee’s 
disposal any helpful records, information, data or other 
material. Obviously, the Authority’s willingness to cooper- 
ate is irrelevant to the question of the Subcommittee’s 
authorization. Moreover, Appellant’s main brief pointed 
out (p. 54) that this statement did not commit Appellant to 
go beyond supplying factual materials revealing the 
Authority’s actual operations. He did not promise staff 
memoranda, confidential reports and correspondence of the 
character now demanded. Appellee, again relying only on 
the opinion of the court below, has chosen not to attempt 
refutation. 

Appellee has fallen far short of showing the ‘‘unques- 
tioned authorization”? for this investigation which the deci- 
sions of this Court and the Supreme Court require. 


IV. 


Appellee Has Not Shown Either the Pertinency of 
the Subpoenaed Documents to the Stated Subject of 
Inquiry or Adequate Explanation of Pertinency by the 
Subcommittee to Appellant. 


A. The Subject of Inquiry 


As shown in Appellant’s main brief (p. 63), the court 
below assumed a subject of inquiry different from the one 
stated repeatedly by the Subcommittee to Appellant. 
Appellee’s brief (pp. 53-54) adopts Judge Youngdahl’s 
expanded version of the subject matter. It makes no claim 
that the Subcommittee’s explanation of pertinency was 
adequate if, as Appellant contends, pertinency must be 


‘ measured against the Subcommittee’s own narrower state- 
ment of the purpose and scope of the investigation. 
Like the court below, Appellee fails to distinguish 
between the Subcommittee’s statement of the subject matter 
' of the inquiry and its various statements as to its need for 
that inquiry. The Subcommittee itself limited its state- 
' ment of subject matter to a carefully drafted paragraph, 
' recited first in correspondence and twice at the hearing 
(Main Br., p. 63). 
: The Subcommittee’s statement of subject matter was 
not casual or inadvertent. There were good reasons for 
' its being explicit and deliberate: (1) Bule XI 26(i) and 
(j) of the House of Representatives requires the Chairman 
' at an investigative hearing to ‘‘announce in an opening 
statement the subject of the investigation” and to make 
available to the witness a copy of the rule requiring it, and 
(2) the Subcommittee was notified in advance that Appel- 
| lant would assert lack of pertinency (JA 142). This made 
' 4 incumbent on the Subcommittee to state the subject of 
inquiry with indisputable clarity to meet the due process 
requirements of the Fifth Amendment. 
‘When the Chairman, after preliminary remarks as to 
' why an investigation was needed, came to his statement 
of the subject matter, he took pains to identify it by first 
saying: 
“Tt remains for the Chair to indicate the pur- 
pose and scope of the investigation in aid of w ich 
the subject subpenas were issued”? (JA 112). 


The Chairman then made his announcement of subject 
matter in words repeated verbatim in the following para- 
graph which appeared at p. 15 of the printed brief of Appel- 
lee in the court below: 


“Although the landmark cases hold repeatedly 
(see Point IA above) that askings of a Congressional 
committee need only be pertinent to some possible 
legislative purpose, in this case there need be no 
guesswork. Here the Chairman of Subcommittee No. 
5, in keeping with the spirit of the Supreme Court’s 
holding in Watkins v. United States, 354 U. S. 178 
(1957), carefully set forth the purpose and scope 
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of the Subcommittee’s inquiry in opening the pro- 
ceedings on return of the subpoena; namely, ‘to 
ascertain conformance or nonconformance of the Port 
of New York Authority with the Congressionally- 
imposed limitations on its powers and the extent and 
adequacy with which the Authority is carrying out 
its duties and responsibilities under the Congres- 
sionally-approved compacts in order to determine 
whether Congress should legislate ‘‘to alter, amend, 
or repeal’’ its resolutions of approval.’ ’’ 


This paragraph of Appellee’s brief below accurately quoted 
the Chairman’s statement of subject matter (JA 112-13). It 
is also precisely the statement relied on in Appellant’s main 
brief (p. 63). Yet Appellee in this Court now asserts that 
Appellant has ‘‘unjustifiably narrowed the subject of the 
inquiry.’’ 

There was no lack of clarity in the Chairman’s above- 
quoted statement of subject matter, and Appellant repeated 
its substance accurately when he offered to answer questions 
relating to it (JA 199). Without this key paragraph 
stating the subject matter, there would have been total con- 
fusion as to what the actual subject of inquiry was. Appel- 
lee now discards the key paragraph, abandons any claim 
that the documents are pertinent to the subject matter 
stated in it, and claims a broader subject’ matter without 
having made any attempt to prove it at the trial. Con- 
trary to the almost invariable practice in contempt of Con- 
gress cases, the Government put no member of the Sub- 
committee or any other witness on the stand to be examined 
and cross-examined as to the real concern and objective 
of the Subcommittee. 

Appellee’s shift of position on appeal (Br., pp. 53-54, 61) 
to adopt Judge Youngdahl’s statement of the subject mat- 
ter makes a mockery of due process. This statement of 
subject matter was not made clear to Appellant at the 
June 29 hearing, and until this appeal Appellee never 
claimed it was. The Watkins and Deutch cases make plain 
that the subject matter, as well as the relationship of sub- 
poenaed documents to it, must be made ‘‘indisputably 
clear’’ to a witness at the hearing, not on appeal from a 
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conviction (Main Br., p. 62).* It is difficult to see how a 
man can be convicted of criminal contempt on the basis of a 
statement of subject matter different from that which was 
given to him both in writing and orally at the hearing. 


B. The Subcommittee’s Explanation of Pertinency 


Appellee’s brief does not attempt to meet Appellant’s 
point-by-point analysis of the deficiencies of the Subcom- 
mittee’s explanation of pertinency. Instead, it seeks to 
lump all the points into three classifications (Br., p. 58). 

Appellee’s first classification relates to the failure of 
the Subcommittee to relate the subpoena to the subject of 
inquiry ‘‘as appellant now attempts narrowly to define it.”’ 
The definition is not Appellant’s. It is verbatim that of the 
Subcommittee Chairman, recognized as such in the briefs 
of both sides in the court below. Appellee now makes no 
claim that the subpoenaed documents are pertinent to the 
subject matter thus defined. 

Appellee’s other two classifications of Appellant’s objec- 
tions are: (1) the possibility that documents to which no 
specific explanation of pertinency was directed ‘‘might have 
been produced,’’ and (2) the failure of the Subcommittee to 
spell out ‘‘in minute detail the nature of the federal interest 
upon which each document might bear.’’ 

These are plain distortions of Appellant’s position. As 
Appellant has shown in detail (Main Br., pp. 67-84), the Sub- 
committee did not support its demands by an explanation 
of pertinency which was correct, meaningful, free of ambi- 
guity and coextensive with the breadth of the demands. 
Explanations short of this could not enable Appellant to 


* The Deutch case pointed out that there are two quite different 
issues regarding pertinency, one reflecting the due process require- 
ment that upon objection by the witness both the subject of 
inquiry and the pertinency of information demanded be stated 
with ‘‘undisputable clarity,’ and the other stemming from the 
prosecution’s duty at the trial to prove pertinency in fact, regard- 
less of objection or non-objection by the witness. These two basi- 
eally different issues ‘‘must not be blurred by treating them as a 
single question’’ (367 U. S. at 468). 
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make knowing decisions as to his obligation to comply and 
the consequences of refusal to do so. 

Not one of the cases cited by Appellee on the law of per- 
tinency (Br., pp. 58-60) involved the adequacy of an expla- 
nation of pertinency.* In essence the cases cited stand for 
the proposition that pertinency of a demand depends on the 
nature of the documents demanded and the subject under 
inquiry and not on whether the contents of a particular 
document or documents will advance the inquiry. This 
is agreed; but merely repeating the accepted standard of 
pertinency does not answer the question whether the 
standard was met. This depends on the facts of each case, 
and in this case Appellee offers no satisfactory answer. 


1. Appellee’s contentions as to 
the scope of the demands. 


Appellee erroneously argues that Appellant’s position 
would have required the Subcommittee to explain the per- 
tinency of ‘‘each and every document’’ in a way necessitat- 
ing Subcommittee ‘foreknowledge of all of the facts it 
desired to ascertain’’ (Br., pp. 62, 54). Appellant’s objec- 
tions had no reference to particular documents but to broad 
categories of demands for documents. 

The subpoena demanded types of documents for which 
no explanation of pertinency was even attempted. A not- 
able example is the demand in item (2) for management 
and financial reports prepared by outside consultants (JA 
93). On this ground alone the subpoena would have to fall. 

The subpoena also demanded all documents relating to 
complete areas of Authority activity, such as insurance, con- 


* For example, in United States v. Orman, 207 F. 2d 148 (3d 
Cir. 1953), the court held that the single document subpoenaed 
was not pertinent on its face but that the Government by inde- 
pendent evidence at the trial had established its pertinency. And 
in McPhaul v. United States, 364 U. S. 372 (1960), the defendant 
had made no pertinency objection to the committee and no expla- 
nation had been offered, but the Court held that the subpoena was 
pertinent on its face. Appellee has never claimed that the sub- 
poena in the present case was pertinent on its face, as of course 
it was not. 


struction of facilities, and public relations, although the 
Subcommittee’s explanation dealt only with particular 
aspects of those matters (JA 93). As to insurance, for 
example, the Subcommittee’s specific explanation was that 
it wanted to ascertain whether the Authority had sufficient 
liability insurance to protect the Federal Government and 
interstate passengers in the event of a Texas City type of 
disaster at an Authority facility (JA 207-08). Thus the 
Committee was only claiming interest in liability insurance 
but issued a subpoena demanding documents relating to all 
types of insurance including workman’s compensation, 
hospitalization, and life insurance as well as liability.° 

The Subcommittee subpoenaed, with no explanation at 
all, numerous subcategories of documents of no conceivable 
pertinence. For example, it called for all communications, 
memoranda and reports relating to the acquisition, transfer 
and leasing of real estate. This Subcommittee of lawyers 
would obviously be aware that such a demand included 
documents relating to title questions, appraisals, title insur- 
ance, evaluations, taxes, rent receipts, requests for repairs 
and many other matters which could not remotely bear on 
any area of federal concern. 

The Subcommittee’s explanation was that it wished to 
consider the advisability of legislation to subject Authority 
real estate transactions to geographical limitations and to 
curtail or regulate real estate transactions for industrial 
and commercial purposes. The Subcommittee surely had 
some idea of the kinds of documentary information which 
would be helpful in these connections, but it nevertheless 
demanded all real estate documents of every description 
on the insupportable theory that it may subpoena all the 
files of a State agency because somewhere among these 
there may be pertinent ones. 


* The Subcommittee did not need to know what other kinds of 
insurance the Authority carried in order to limit its subpoena 
to liability insurance. Actually it was aware of the other types 
of Authority coverage since before issuing the subpoena it had 
been furnished with minutes and reports describing all insurance 
contracts (JA 143). 
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The distinctions which Appellee’s argument fails to 
observe may be illustrated by comparing United States v. 
Kamin, 136 F. Supp. 791 (D. Mass. 1956), on which Appel- 
lee relies, with United States v. Kamin, 135 F. Supp. 382 
(D. Mass. 1955), which Appellee does not mention, relating 
to different counts of the same indictment and decided by 
the same judge. 

Both Kamin cases recognized the rule that if a question 
is ‘‘principally pertinent’? it need not exclude every possible 
| irrelevancy. The 1955 Kamin case, however, held that a 
| witness cannot be convicted of contempt for refusal to 
answer a question that is principally non-pertinent. 

The subject of investigation in the 1955 case was classi- 
fied defense work at Harvard. The question to the witness 
was whether he knew any Communists connected with 
Harvard. The court held the question not pertinent because 
it called for the names of Communists who had nothing to 
do with defense work as well as those who did and also 
included a period after defense work at Harvard had ceased. 
The court distinguished between a demand whose only 
defect is that it does not exclude every possible irrelevancy 
and a demand so sweeping as to require a response of a 
scope out of all proportion to the pertinent part of the 
demand. The court said (135 F. Supp. at 388): 


‘“‘The government seeks to answer this by saying 
that in United States v. Orman, 3 Cir., 207 F. 2d 
148, the court said that the test of the pertinency 
of the question was whether a ‘possible’ answer 
would be pertinent. This statement must be read 
in the context in which it was made. The defendant 
there was contending that if the actual answer he 
would have given would not have been pertinent he 
could not be convicted for failure to answer. The 
court properly pointed out that the test of pertinency 
is the possible answer, not the answer that would 
have been evoked in one particular case. This is no 
contradiction of the requirement that to be a perti- 
nent inquiry the question must call for a possible 
answer reasonably responsive to the scope of the 
question. If, for instance, the only matter pertinent 


to the inquiry was whether a witness’ father was a 
Communist, I believe it would be quite improper to 
require him, at the expense of a criminal penalty 
if he refused, to state the name of every person who 
had ever been known to him to have been a Com- 
munist, even though, of course, that might have 
included his father among the others.”? 


The court also rejected an argument that the committee 
was ignorant of the extent of Harvard’s defense work, 
pointing out that the Chairman ‘‘did not testify to any such 
ignorance’’ and that the court could not assume it in view 
of the committee’s preparation for the investigation. 
Appellee here similarly professes Subcommittee ignorance 
of the manner in which the Authority might affect ‘‘federal 
interests,’’ and of the kinds of documents its subpoena 
encompassed, although the Subcommittee had devoted 
twelve full weeks to preparation for the investigation and 
had been furnished with extensive documentary materials 
on the Authority’s activities and policies (Br., pp. 60, 62). 

In United States v. Patterson, 92 App. D. C. 222, 206 F. 
2d 433 (1953), a Congressional subpoena called for all docu- 
ments relating to activities of the Civil Rights Congress 
‘‘pertaining to legislation.’’ This Court held that only docu- 
ments relating to direct attempts to influence legislation 
could properly be demanded; that the description in the 
subpoena was so broad as to include indirect attempts; and 
that therefore an indictment for refusal to comply with the 
subpoena must be dismissed. 


2. Appellee’s argument as to 
“federal interests.” 


With reference to the Subcommittee’s vague references 
to unspecified ‘‘federal interests,’? Appellee adopts the 
position of the court below. The argument is that if the 
Subcommittee had to delineate with ultimate precision 
the particular elements of federal interests which the 
inquiry might reveal to be adversely affected, the Subcom- 
mittee would have to state its subject in the narrow terms 
of the conclusions it might later reach (JA 305). 
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This falls far short of answering Appellant’s point. It 
reflects a confusion between an investigation in which the 
Committee does not have foreknowledge of the specific facts 
which will be developed and one in which the Committee 
does not know (or will not reveal) the kind of facts it is 
seeking. 

Thus, the court below asserted that Appellant insisted 
on an explanation of the federal interests which would be 
“adversely affected.’? This is not so. Appellant merely 
wished to know what kinds of information the Subcommittee 
wanted (favorable, adverse or otherwise) so that he might 
determine its pertinence to the subject matter and whether 
the documents subpoenaed were of a character reasonably 
likely to contain such information. 

The court below conceded that this investigation ‘‘was 
to a degree exploratory’? (JA 305). In effect it held that 
the obligation of showing pertinency may be satisfied by 
explaining that documents are pertinent because the Sub- 
committee hopes they may contain something which relates 
to some unspecified federal interest, the nature of which 
the Subcommittee will know after it examines the docu- 
ments.* This is not an explanation of pertinency; it is an 
announcement of a fishing expedition. None of the cases 
cited by Appellee authorizes any such procedure. 

As pointed out in the 1955 Kamin case (185 F. Supp. 
at 389) the Supreme Court has held many times that a 
Congressional committee has no right to engage in a gen- 
eral ‘‘ ¢ fishing expedition .. . for the chance that something 


© This amounted to allowing the Subcommittee to say to the 
Authority: ‘‘Tell us all about yourself.’’ Such a view of perti- 
nency is contrary to Rumely v. United States, 90 App. D. C. 382, 
197 F. 24 166 (1952), aff’d, 345 U. S. 41 (1953). In that case this 
Court held that “‘ ‘pertinent’, as used to describe a requisite for valid 
congressional inquiry, means pertinent to a subject matter properly 
under inquiry, not generally pertinent to the person under inter- 
xogation.”’ 


discreditable might turn up’... Jones v. Securities Com- 
mission, 298 U.S. 1, 26.’’* 


3. Appellee’s argument as to 
particularized objections. 


Appellee claims (Br., p. 64) that Appellant’s pertinency 
objections are precluded because he failed to make ‘‘par- 
ticularized objections’? before the Subcommittee, citing the 
1956 Kamin case and the McPhaul case. 

Neither of these cases remotely supports the argument. 
In both cases the questions asked or documents demanded 
were either pertinent on their face or proved pertinent by 
evidence at the trial. The Kamin case accordingly held 
that they need not exclude every possible irrelevancy, at 
least in the absence of any objection by the witness. The 
McPhaul case held that if the witness found the subpoena 
to call for records unrelated to the inquiry the witness 
“‘eould and should have so advised the Subcommittee, where 
the defect, if any, ‘could easily have been remedied’ ”’ 


(364 U. S. at 382). In sharp contrast to McPhaul, Appellant 
here did not sit contemptuously mute; he advised the Sub- 
committee of the defects courteously and insistently (JA 
199, 215). But the Subcommittee did not remedy the 


* The court in the Orman case also pointed out that a Congres- 
sional committee cannot proceed indiscriminately ‘‘in the mere hope 
of stumbling upon valuable information’’ and enforced a demand for 
documents only because it was satisfied that the Government had 
produced at the trial sufficient independent proof to warrant a 
finding of pertinence (207 F. 2d at 154-55). As this Court has 
held, in the absence of such proof there could have been no convic- 
bn pala v. United States, 92 App. D. C. 79, 202 F. 2d 447 

1 3 
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defects or show any interest in doing so; it peremptorily 
overruled the objection.* 

A further differentiating factor in the McPhaul case is 
that all items of the subpoena called only for documents 
relating to specific subjects.** Here, however, Items 2 
and 3 of the subpoena demanded whole categories of 
voluminous documents without limitation to any particular 
subject matter, and Item 4 demanded documents of a scope 
far beyond the area of interest claimed by the Subcommittee 
in its explanation—as for example the demand for all 
insurance documents despite the Subcommittee’s claimed 
interest in liability insurance alone. 


Vv. 


Appellee Has Failed To Establish That by Obeying the 
Governors’ Orders Appellant Made Wilful Default. 


Appellee’s brief (pp. 70-72) disputes the legal effect of 
the Governors’ orders, but it nowhere challenges Appel- 
lant’s entirely separate argument (Main Br., p. 89) that, 
regardless of the validity of the orders, Appellant was not in 


*JIn the Kamin and McPhaul cases the witness did not assert 
any pertinency objection of any kind so as to ‘‘trigger what would 
have been the Subcommittee’s reciprocal obligation had it been 
faced with a pertinency objection.’’ Barenblatt v. United States, 
360 U. S. 109, 124 (1959) ; cf. Deutch v. United States, 367 U. S. 
456 (1961). Consequently neither case involved the issue of the 
adequacy of a pertinency explanation under the Fifth Amendment. 
Here Appellant did trigger that obligation and the Government 
must ‘‘stand or fall’? upon the Subcommittee’s explanation. (See 
867 U. S. at 472). The cases do not impose upon the witness the 
additional burden of proving to a committee the inadequacy of its. 
explanation. 


** Appellee’s brief (p. 65) quotes a long passage from the Mc- 
Phaul decision rejecting the defendant’s challenge of the particu- 
larity with which the subpoena specified these subjects. Appellee 
erroneously states, however, that this was in the pertinency part 
of the decision. Actually it had to do with the question whether 
the Fourth Amendment required a more particularized description 
of the ‘‘things to be seized.’’ 
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wilful default since he believed them to be valid.* Since he 
: believed that the action of the Governors deprived him of 
legal authority to produce the documents, his refusal to pro- 
duce them lacked the specific intent necessary for a finding 
of wilfulness. Under these circumstances, Appellant’s 
i default was no more wilful than that of a witness who fails to 
produce documents under a mistaken belief that the docu- 
. ments are no longer in existence or that his employment 
‘has been terminated. See Townsend v. United States, 
68 App. D. ©. 223, 95 F. 2d 352, 358, cert. denied, 303 U.S. 
664 (1938). 
Appellee does not question Appellant’s belief that he had 
‘ been shorn of legal authority to produce the documents. 
It merely argues that the Governors’ orders did not in fact 
have that effect. It seeks support for this contention in a 
stipulation that Appellant had the power to produce the 
documents to the extent that the Authority could validly be 
required to produce them. The purpose of the stipulation 
‘ by Appellant was to preclude any contention that he, as 
' distinguished from the Commissioners or other Authority 


employees, was not the proper person to be subpoenaed. 
The effect was to remove any necessity for the Government 
to bring to trial the Chairman and Secretary of the Board 
of Commissioners who also had been subpoenaed. As was 
made clear in a colloquy of counsel with the trial judge 
(JA 8), this stipulation does not affect any of the issues, 


* Appellee’s Subsection E (Br., pp. 78-79) does not deal with this 
point but is addressed to Appellant’s argument (Main Br., pp. 92- 
93) that it is not ‘wilful default’’ to refuse the production of docu- 
ments on the basis of serious constitutional objections raised in 


good faith. 
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including the validity of the Governors’ orders, raised by 
Appellant on this appeal.* 

Appellee apparently recognizes (Br., p. 74) that if the 
Commissioners had passed a resolution instructing Appel- 
lant to produce the subpoenaed documents, and the Gover- 
nors had vetoed the resolution, the veto would effectively 
have removed Appellant’s legal authority to produce the 
documents. Nevertheless, Appellee argues that the relation- 
ship between the Governors and the Authority was not the 
superior-subordinate relationship which would justify the 
issuance of the Governors’ orders and bring into play the 
Boske-Touhy doctrine. 

In arguing that the proper method for depriving 
Appellant of authority was for the Commissioners to 
direct him to produce and the Governors to veto the direc- 
tion, Appellee is suggesting that the Governors and the 
Commissioners should have resorted to an outright sham. 
The method suggested by Appellee was actually considered 
but was rejected by the Governors as ‘‘too much like a gim- 
mick’? (JA 31). Appellee’s suggested procedure would 
have been purposeless and disingenuous formalism, with no 
substantive difference whatever from the procedure actually 
followed. Under either form of procedure, the substance 
of the matter was that the Governors formally and officially 
took personal control and directed that the internal files be 
not produced. 

An argument similar to Appellee’s was made in Old 
Republic Life Ins. Co. v. Wikler, 12 App. Div. 2d 310, 211 


© Appellee’s suggestion that a statement on page 85 of Appel- 
lant’s main brief is at variance with the stipulation is in error. 
Appellant did not claim that his legal authority to produce docu- 
ments was withdrawn by the exercise of the Commissioners’ 
independent power. On the contrary, Appellant emphasized 
throughout that the decision to submit to or resist the subpoena 
could not be made by Appellant or the Commissioners but solely 
by the Governors. Reference to the Commissioners was necessary 
because the Board of Commissioners stands in an intermediate 
position between Appellant and the Governors in the State hier- 
archy and was therefore the proper body to implement the Gov- 
ernors’ directives. 
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N.Y. S. 2d 79 (3d Dept.), aff’d, 9 N. Y. 2d 524, 175 N. E. 

2a 147 (1961). That case involved the validity of rate 
‘regulations issued by the New York Superintendent of 
Insurance under a statute giving him power to disapprove 
rates required to be filed with him for approval. Peti- 
tioner contended that the power to disapprove rates did 
‘not empower the Superintendent to promulgate rates of 
‘ his own. In overruling the contention the Appellate Divi- 
sion held (12 App. Div. 2d at 315): 


‘cWhether this be read or not as a literal power 
to fix or make a premium rate, inescapably it must be 
read as a power to unfix a rate and unmake a rate pro- 
posed by an insurer and prevent the sale of a policy 
in New York based on any such rate. 

“Thus the power to make wholly inoperative a 
premium rate proposed by an insurer is manifest; 
and while this in form may be a vetoing or negativ- 
ing form of public power, it is clear that no effective 
or lawfully chargeable premium rate can come into 
existence without the affirmative act of the Super- 
intendent. Whether the Superintendent makes rates, 
or allows rates which he approves to come into force, 
seems something of an exercise in semantics.’’® 


Appellee’s discussion of the Boske and Touhy cases 
reflects a misapprehension as to the basis of Appellant’s 
reliance on them. Appellant is not arguing that the Gov- 
ernors’ orders were similar to the housekeeping regulations 
involved in those cases. Appellant relies on the Boske and 
Touhy decisions for the proposition that a witness may not 
be held in contempt for failure to produce governmental 
documents which he does not have legal authority to pro- 
duce. Appellee apparently does not dispute this proposi- 
tion. It does not argue that absence of legal authority to 
produce is irrelevant but claims only that Appellant did in 


*On appeal, this paragraph was quoted with approval by the 
Court of Appeals. (9 N. Y. 2d at 530, 175 N. E. 2d at 149). 
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fact have such authority.*° When Appellee attacks the 
validity of the Governors’ orders by attempting to differen- 
tiate them from housekeeping regulations, it fails to 
address itself to the relevant consideration, which is the 
Governors’ power under State law to issue those orders. 

Appellee relies on Morss v. Forbes, 24 N. J. 341, 132 
A. 2d 1 (1957), to support its claim that the Governors’ 
orders were invalid, but the case has no bearing on the 
point. In that case a county prosecutor on his own author- 
ity sought a declaratory judgment invalidating a subpoena 
duces tecum issued by the New Jersey Legislature on the 
ground, among others, that enforcement against the county 
prosecutor infringed the constitutional doctrine of separa- 
tion of powers between the executive and legislative 
branches of the State Government. The court held that 
‘the executive chain of command is not sufficiently promi- 
nent to enable the prosecutor to claim any high prerogative 
which might be enjoyed by the state executive with respect 
to withholding information from the Legislature.’’** The 
New Jersey Attorney General, representing the county 
prosecutor, had conceded that any constitutional privilege 
to withhold records depended on the prosecutor’s own 
unique status under New Jersey law and was not ‘‘a result 
of any immediate connection with the Governor or Attorney 
General.’’ 


* Appellee also refers to Appellant as having had ‘‘actual 
(physical) ’’ capacity to produce (Br., p. 72). The documents called 
for by the subpoena were located throughout the Authority’s many 
offices and facilities and were so voluminous that they would fill 
whole rooms (JA 37, 39, 40). Appellant has not claimed, how- 
ever, that his inability to comply was due to the impossibility of 
personally finding, assembling and shipping to Washington these 
numerous documents. Hence Appellee’s references to ‘‘actual 
(physical) ’’ custody are irrelevant as well as erroneous. Appeal 
of SEC, 226 F. 2d 501 (6th Cir. 1955). 


** The only formal connection between the office of the prosecutor 
and the Governor, other than the power of appointment, was the 
power to request the Attorney General to supersede the prosecutor 
for the trial of a particular case. There was no removal power, as 
there is in the Governor of New York with respect to the Author- 
ity, and no veto power. 
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Thus, the Morss case had nothing to do with the validity 
of an order by a Governor but only whether the county 
prosecutor could, by himself, assert an executive privilege 
belonging to the Governor and not exercised or asserted 
by him. The Governor took no part in the matter at any 
stage.* All this was forcefully pointed out in the concurring 
opinion of Justice Jacobs (132 A. 2d at 20-22). 

If Appellant here had usurped the function of the Gov- 
ernors and undertaken on his own to resist the Subcom- 
mittee’s subpoena, citation of the Morss case might be 
understandable. But Appellant could not and did not make 
that decision; the Governors made it. 

Appellee’s other arguments about the Boske-Touhy rule 
and the applicability of the Sawyer case (Br., pp. 70-72) 
merely restate the opinion below without attempting to 
meet Appellant’s points as to the errors requiring reversal. 

Appellee devotes a portion of its brief (pp. 67-70) to the 
proposition that a state governor ‘‘cannot legitimately 
resist the valid assertion of federal authority.’’ Of course, 
no one disputes this general proposition, but it is irrelevant 
here for at least two reasons: (1) None of the cases cited 
by Appellee supports a conclusion that the Subcommittee’s 
subpoena was a valid assertion of federal authority and 
(2) the Subcommittee has not presented for adjudication a 
test of the Subcommittee’s power to issue orders to the 
Governors, since it subpoenaed instead a subordinate state 
official and refused even to permit the Governors to be 
heard. 

Appellee cites the Constantin and Peters cases already 
discussed in Point II above. These interposition cases have 
no application here. The critical point is that the Gover- 
nors’ orders here did not purport to pass upon the Subcom- 
mittee’s subpoena. They did not assert any right to make 


* Appellee argues that the relationship of the Commissioners to 
the Governors was like that of the county prosecutor in the Morss 
ease. Even if true, it would not answer the question, not dealt 
with in Morss, whether the Governor could order non-production 
of the subpoenaed documents. 
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conclusive declarations of federal law, unreviewable by 
the courts. They only removed the authority of Appellant 
to deliver State documents, 

None of the cases cited by Appellee held that a subpoena 
could compel delivery of documents by a state official hav- 
ing no authority to produce them. Indeed, the Wallace 
case, also cited by Appellee and discussed in Point II above, 
is to the contrary. There a state judge had impounded vot- 
ing and registration records, thereby removing them from 
the custody of the Registrars. In ordering the judge to 
permit inspection of the records by the Civil Rights Com- 
mission, the court pointed out that he was ‘‘the present 
custodian of the said records’? and made no suggestion that 
the order impounding the records did not remove custody 
from the Registrars (170 F. Supp. at 70). 

Here again, Appellee confuses the issue by assuming 
that the Governors’ orders present the question of Congres- 
sional power to issue a subpoena (Br., pp. 69-70). Appellee 
insists on discussing the orders in terms of state privileges 
and immunities and Federal supremacy. None of these are 
at issue on this point. As noted above, all the Governors’ 
orders did was to remove Appellant’s legal authority to 
produce the documents. This they did as fully as if Appel- 
lant’s employment had expired or he had been discharged, 
thus requiring that any such demand for State files be 
directed to and dealt with only by the States’ chief execn- 
tives.* 

As shown in Appellant’s main brief (pp. 84-85) the 
question of complying with or resisting a federal demand 
for state documents could be decided only by the Governors. 
If they are unable to order resistance by a subordinate, 
there is no effective way of even questioning unconstitu- 
tional intrusion by the Federal Government into State 


* Appellee’s statement (Br., p. 67) that legal authority resided 
in Appellant when the subpoena was served and could not be 
impaired after that date is simply not the law. Obviously, the 
Authority could have deprived Appellant of all legal authority by 
discharging him after that date and he would have had no right 
to enter an Authority building and direct employees to help him 
remove files. 
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affairs. The States would be at the mercy of the subordin- 
ate’s willingness to risk going to jail, and the decision 
on a matter of vital state interest would be transferred 
from the Governor elected by the people to a subordinate 
appointee. Appellee does not dispute this and suggests 
no other possible procedure available to the States. 

It was unnecessary for the Committee to place Appel- 
lant in the perilous position where he must either disobey 
the orders of the two Governors or risk fine and imprison- 
ment at the behest of the Subcommittee. There was a 
simple, decent, orderly way to meet the problem. No game 
of ‘‘hare and hounds’’ was involved. The Subcommittee 
could and should have appointed a convenient date to 
confer with the Governors and hear them as they so urgently 
requested. If the Subcommittee, after such a session, had 
determined to adhere to its purposes, it could have served 
its subpoenas on the Governors and brought the case to 
a prompt and orderly test. 

Instead, with no sense of the essential comity which 
must exist if our federal system is to survive, the Sub- 
committee refused to adjourn so much as a single day. 
It pressed forward relentlessly to get its contempt citation 
forthwith, ignoring all protests and the arguments of 
Authority counsel and the Attorneys General of both States. 

Appellee appears to make the unseemly argument that 
the decision of this Court should be influenced by such 
irrelevancies as the terms of Appellant’s sentence, his 
education and status in the world, his salary, the fact that 
the Authority is a multimillion dollar agency, and the 
absence of a First Amendment issue (Br., p. 79). Appellant 
believes comment on this unnecessary. 


36 


Vi. 


The Governmental Privilege Is Established and 
Appellee Does Not Dispute the Inapplicability of the 
Contempt Statute to Privileged Documents. 


Appellee does not take issue with Appellant’s con- 
tention that 2 U. S. C. §192 does not apply to a refusal 
to produce documents which would be privileged in judicial 
proceedings. Appellee also appears to concede that there 
is a recognized privilege for documents relating to the 
internal management of government agencies (Br., p. 84). 
It argues, however, that the privilege applies only where 
coordinate branches of the Federal Government are 
involved.* 

Appellee merely asserts that the cases cited by Appel- 
lant are inapplicable without discussing them. Any dis- 
cussion of the cases would reveal that the finding of privi- 
lege did not depend on theories of separation of powers or 
the power of the court to order production but on the charac- 
ter of the documents and the resulting injury to the adminis- 
trative process if disclosure were required. 

Appellant has not contended that all the subpoenaed 
documents would be privileged in judicial proceedings. The 
privilege protects such documents as interdepartmental 
communications, preliminary recommendations, confidential 
comments on Authority personnel and the like (Main Br., 
p. 93). Such documents were called for by each category of 
the subpoena. They were identified generally at the June 
29, 1960 hearing and in detail at the trial (JA 188, 190, 199, 
218, 220, 224, 228-29, 36-44). These are the very kinds of 


* In United States v. Keeney, 111 F. Supp. 233 (D. D. C. 1953), 
rev’d on other grounds, 94 App. D. C. 366, 218 F. 2d 843 (1954), 
discussed in Appellant’s main brief (pp. 96-97), the governmental 
privilege involved related not to a coordinate branch of the Federal 
Government, but to the United Nations. This Court nowhere 
suggested that the privilege was unavailable to the witness because 
a coordinate branch of Government was not involved. 
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documents of which the Attorney General of the United 
States was giving examples when he said: 


‘<One obvious example is the data, derogatory or 
otherwise, in the security files of individuals. 
Another, perhaps still more important, is the record 
of deliberation incidental to the making of policy 
decisions. Undoubtedly the official who makes such 
a decision should be answerable to Congress for its 
wisdom. But the subordinate civil servants who 
advise him must be answerable only to him... . 

“Tt is one thing for a cabinet officer to defend a 
decision which, however just, offends the prejudices 
of a powerful Congressman and, very probably, a 
highly vocal section of the public; it is quite another 
thing for a middle-aged, middle-ranking civil ser- 
vant, who needs his job, to do so.’’* 


Appellee gives no good reason why these considerations 
are not fully applicable to state agencies. Wigmore’s 
analysis of the privilege** contains no suggestion that 
separation of powers is the basis for the privilege. 


Appellee argues (Br., pp. 84-87) that paramount 
national interests involved in the Subcommittee’s investi- 
gation preclude the assertion of the privilege by the 
Authority. This argument confuses the question of Con- 
gressional power to investigate with the entirely different 
question of what Congress made criminal in the contempt 
statute. Appellee’s argument that the Tenth Amendment 
does not preclude the investigation is beside the point. That 
argument does not answer the question whether a refusal 
to produce privileged documents is within the offense 
defined in the contempt statute. 

This may be illustrated by a simple case: Assuming 
a valid legislative purpose, Congress may constitutionally 
subpoena from a wife confidential communications received 
from her husband. But if the wife refuses to produce them, 
such refusal is not a violation of the contempt statute 


* Rogers, Constitutional Law: The Papers of the Executive 
Branch, 44 A. B. A. J. 941, 942 (1958) ; see also Main Br., p. 50. 


** 8 WiamorE, EveNcE 805 (McNaughton rev. 1961). 
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whether or not the information sought is related to ‘‘para- 
mount national interests.’”’"* The reason is that in the 
contempt statute Congress did not make it a criminal con- 
tempt to refuse to answer questions or produce documents 
on the basis of common law privileges.** 

Appellee’s assertion (Br., p. 86) that by the contempt 
statute Congress was not ‘‘cutting off its power to investi- 
gate’’ the internal operations of a compact agency again 
confuses the issue. The contempt statute is not the source 
of the power to investigate, which is an inherent legislative 
power existing quite apart from the statute and enforceable 
by the issuance of process by Congress itself without resort 
to the courts.*** All the contempt statute does is to provide 
when failure to answer questions or produce documents 
shall be punishable as a crime, and the crime is so defined 
as not to include the withholding of privileged information. 

Appellee’s brief (p. 85) says that it is ‘‘unworthy’’ for 
Appellant to argue that the Subcommittee might irre- 
sponsibly handle confidential information by publicizing it. 
As to this, it should suffice to refer again to the Sub- 


committee’s outrageous impropriety in making public a 
‘Confidential Memorandum to File’’ intimately concern- 
ing the two Governors (Main Br., p. 55).°*** Moreover, 


“Congress could constitutionally pass a statute making a 
refusal to produce such documents criminal, but it has not done so 
(See 52 Stat. 942 (1938), 2 U. S. C. §193 (1958). 


** Similarly, the contempt statute could have made it criminal 
to refuse to produce information pertinent to any subject within 
the investigative power of Congress, regardless of the subject being 
investigated ; instead, the statutory punishment is prescribed only 
if the information is pertinent to the particular subject under 
investigation. See Deutch v. United States, 367 U.S. 456 (1961). 


*** This was true before the contempt statute was enacted, and 
it is true today. Jurney v. MacCracken, 294 U. S. 125 (1935) ; 
Watkins v. United States, 354 U. 8. 178, 187 (1957). 


##* Still another example of the Subcommittee’s irresponsibility 
was its release to the press of an item which, although trivial, was 
obviously calculated to convey an erroneous and derogatory impres- 
sion concerning the Authority’s General Counsel. This was done 
without notice and without even according the right to be heard 
in executive session as required by the Judiciary Committee’s own 
rules (Govt. ex. 9, pp. 785-90). 
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the use to which the Subcommittee might put the informa- 
tion obtained is irrelevant to the question of privilege.* 

Finally, Appellee argues that Appellant did not ade- 
quately claim the privilege before the Subcommittee. How- 
ever, this is refuted by Appellee’s own admission that the 
privilege was asserted as an incident of the constitutional 
objection (Br., p. 81), and even more so by examining the 
text of the proceedings of the June 29, 1960 hearing (JA 
218, 220, 224, 228-29). 

Appellee does not appear to dispute the fact that the 
documents were sufficiently identified to apprise the Sub- 
committee that the Authority was objecting to the pro- 
duction of types of documents which would be privileged 
in judicial proceedings. Appellee does not attempt to 
explain the vice in an ‘‘incidental’’ claim of privilege or 
why this should deprive Appellant of his defense. Nor is 
it clear what formula Appellee considers necessary for the 
adequate raising of the privilege. The privilege has no 
copyrighted or trademarked name. All Appellant and the 
other State officials could do was identify the kinds of 


documents demanded and state why they objected to pro- 
ducing them. Nothing could be clearer than the statement 
Attorney General Furman made at the hearing (JA 224): 


© Equally irrelevant is Appellee’s mention (Br., p. 85) of the 
fact that bridges, airports and port facilities are sometimes 
operated by private corporations. By its very nature the privilege 
is one which applies to internal operations of government, not 
private business. Private corporations also carry on activities of 
types carried on by the Post Office Department and the Department 
of Commerce, but Appellee surely would not contend that this 
makes these Departments any less a part of the Federal Govern- 
ment. Appellee’s confidence that it would not be harmful to the 
integrity of the internal processes of government to reveal 
decisional documents to Congress has not been shared by the former 
Presidents and Attorneys General of the United States or the 
commentators. See Main Br., pp. 49-50; Wolkinson, Demands of 
Congressional Committees for Executive Papers, 10 Fep. B. J. 103 
(1949) ; Bishop, The Executive’s Right of Privacy: An Unresolved 
Constitutional Question, 66 Yate L. J. 477, 486-87 (1957). 


40 


‘¢This is a broadside blanket application. It is all- 
encompassing. That is the basis for the objection 
of Governor Meyner and myself. There may be, 
for example, confidential investigation reports. 
There are undoubtedly work product reports. There 
are matters that are brought up by one of the 
staff and never approved. There are confidential 
discussions of employees, whether they should be 
promoted, whether they should be fired. We don’t 
think that Congress legitimately ought to look into 
those matters where there is a single State 
involved.”’ 


The claim of privilege was made; the Subcommittee 
was not misled as to the nature of the documents; yet it 
was unwilling to exclude even the most confidential priv- 
ileged communications. It overruled the objection sum- 
marily, as it did all other objections. 


Vil. 


Appellee Has Not Distinguished the Bowman and 
Patterson Decisions, and the “Part Bad, All Bad” Rule . 
Applies. 


Appellee endeavors (Br., pp. 87-92) to distinguish 
United States v. Patterson, 92 App. D. C. 222, 206 F. 2d 433 
(1953) and Bowman Dairy Co. v. United States, 341 U. 8. 
214 (1951) which established the rule that a witness may not 
be held in contempt on the basis of a subpoena which is 
part bad. Basically, Appellee’s argument is that the ‘‘part 
bad, all bad’’ doctrine is inapplicable because the demands 
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of the subpoena are set forth in separate items and are 
therefore severable.* 

It would be a sufficient answer to Appellee’s argument 
to point out that each category in the subpoena demands 
both privileged and non-pertinent documents.” * A further 
answer is that Appellee’s novel ‘‘severability’’ argument 
is refuted by the very cases Appellee relies upon. 

The fallacy of the argument is apparent from an exami- 
nation of the Bowman case. That case dealt with a sub- 
poena served on a Department of Justice lawyer under 
Federal Rule 17(c) and no less ‘‘severable”’ than the Sub- 
committee’s subpoena here. The subpoena was divided into 
three separately lettered categories calling for (a) docu- 
ments presented by Government counsel to the Grand Jury, 
(b) documents to be offered as evidence at the trial and 
(c) documents relevant to the allegations of the indictment 
whether or not they might constitute evidence (341 U. S. 
at 217). 

The Court upheld categories (a) and (b) of the sub- 


poena but held category (c) invalid on the ground that it did 
not seek evidentiary materials but was ‘‘merely a fishing 
expedition to see what may turn up’’ (341 U.S. at 221). 
Appellee’s brief (p. 91) quotes the paragraph of the 
Bowman decision in which the Court referred to the facts 


* Appellee’s statement (Br., pp. 88-89) that the Subcommittee 
left open the possibility of piecemeal compliance by production of 
whatever unprivileged documents might be pertinent to the inquiry 
is contrary to the record. Although the Chairman asked Appellant 
whether he had produced the documents called for in each of the 
items before attempting to explain pertinency, the question on 
which the default ruling depended was ‘‘ Are you willing to submit 
all those documents mentioned, Mr. Tobin?’’ (JA 215). The 
Chairman’s ruling on default was predicated on the statement that 
Appellant ‘‘has failed to bring with him all documents required by 
that subpoena or indicate willingness to make all such documents 
immediately available to the subcommittee’? (JA 216). Finally, 
the Chairman ordered that Appellant comply ‘‘fully and com- 
pletely’? with the subpoena ‘‘by producing all documents listed 
therein’? (JA 211). (Emphasis added.) 


** Appellee does not appear to contend that within the categories 
the Patterson-Bowman doctrine would not be applicable. 
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that the District Court’s order had said ‘‘Give us all’? and 
the Government had replied ‘‘We will give you nothing’’; 
that both were wrong; and that the Government was 
required to produce the evidentiary materials called for by 
the subpoena. Appellee neglects to quote the final sen- 
tence in the paragraph which reads: ‘‘It need not pro- 
duce anything under clause (c).’’ 

Thus, the contempt conviction was reversed as to a sub- 
poena held entirely valid except for one separate category 
which was held bad. Clearly the decision did not rest on 
any theory of non-severability but on the proposition, later 
followed by this Court in invalidating the Congressional 
subpoena involved in the Patterson case, that: 


‘¢One should not be held in contempt under a sub- 
poena that is part good and part bad. The burden 
is on the court to see that the subpoena is good in its 
entirety and it is not upon the person who faces 
punishment to cull the good from the bad’’ (341 
U.S. at 221). 


The weakness of Appellee’s attempted distinction of the 
Bowman and Patterson cases comes into full view at pp. 
90-91 of its brief. There Appellee retreats to the argument 
that McPhaul overrules Bowman. Specifically, Appellee 
says that ‘‘in the light of the McPhaul case’’ the Bowman 
case should not be applied to a ‘‘severable’’ subpoena and 
that the Bowman case premise ‘‘that the witness need 
not engage in a culling process, would appear to be in con- 
flict with the rationale of McPhaul.’’ 

The McPhaul decision did not even mention the Bowman 
ease; and it obviously had nothing to do with so-called 
“‘severability’’ since the Supreme Court found the chal- 
lenged subpoena valid in its entirety.* 

Appellee’s suggestion that the McPhaul case overrules 
or limits the Patterson-Bowman doctrine on the basis of 
severability is the more extraordinary in view of its famil- 


* The subpoena in McPhaul was not ‘‘severable’’ in its demands; 
nor was it severably treated since the defendant there did not 
produce any documents at all. 
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iarity with the Supreme Court’s recent decision in St. Regis 
Paper Co. v. United States, 82 Sup. Ct. 289 (1961). 
Appellee cites that case as one in which the Supreme Court 
‘refused to extend the Bowman Dairy doctrine to severable 
demands of the Federal Trade Commission.’’ The Supreme 
Court did hold the Bowman case inapplicable to Federal 
Trade Commission orders, but the holding was not based on 
‘“severability.’? It was grounded on the basic difference 
that in the case of the Bowman subpoena the witness would 
have had to ‘‘cull the good from the bad’’ correetly at peril 
of punishment, whereas in the case of FTC orders federal 
statutes provide for preliminary determinations by making 
injunctive and declaratory judgment remedies available.* 

In thus distinguishing the Bowman case the Court said 
(82 Sup. Ct. at 298): 


“In that case the Court concluded that ‘one should 
not be held in contempt under a sabpoena that is 
part good and part bad.’ 341 U.S., at 221. But that 
rule cannot be considered apart from its facts. There 
the defendant could not appeal from the contested 
order, but was able to challenge it only by disobeying 
and appealing the contempt conviction. It was in 
review of that conviction—the defendant’s first 
opportunity to review the validity of the order—that 
this Court held that its partial invalidity barred the 
punishment. Here petitioner might have delayed 
accrual of the forfeitures pending determination of 
the merits or obtained a separate judicial determina- 
tion of the validity of the orders before the penalties 
began to accrue, as we point out infra.’’ 


Thus, the St. Regis case shows that the Patterson-Bow- 
man rule applies to any subpoena, severable or not, if its 
validity may be contested only at the risk of punishment. 


*As Appellee recognizes (Br., p. 90), this Court has only 
recently confirmed that ‘‘existing law affords no advance attack on 
Congressional subpenas, by which irregularities and remediable 
defects may be corrected’’ Pauling v. Eastland, 109 App. D. C. 342, 
288 F. 2d 126 cert. denied, 364 U. S. 900 (1960). Appellee’s argu- 
ment (Br., p. 90) that the unavailability of any preliminary remedy 
to test the validity of a Congressional subpoena prior to refusal of 
compliance is a reason for not applying the Patterson-Bowman doc- 
trine is diametrically opposite to what the St. Regis case held. 


. 
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The brief submitted by the United States in the St. 
Regis case is also instructive. In distinguishing the Bow- 
man case from the facts in St. Regis the Solicitor General 
made three distinctions, none of them based on severability 
and all of them supporting the applicability of the Patter- 
son-Bowman doctrine to the present case. The Solicitor 
General’s brief said (pp. 55-56) : 


“The facts in Bowman Dairy were significantly 
different from those in the present case, and the broad 
language must be read in the light of the case then 
before the Court. First, in Bowman the government 
had exhausted all of its remedies when it moved to 
quash the subpoena; the order denying its motion was 
interlocutory and not appealable; and the only way 
in which the government could preserve its position 
was by declining to comply and then litigating the 
issue on appeal from a citation for contempt. In the 
present case, however, petitioner had an alternative 
remedy for testing the validity of the Commission’s 
orders; it could promptly have instituted an appro- 
priate action in the district court (see imfra, pp. 
58-64). Second, in Bowman, the government attorney 
was forced to make the choice between obeying the 
court’s order and thereby disobeying the order of his 
superior, the Attorney General, or obeying the order 
of the Attorney General and thereby disobeying the 
order of the court. Petitioner was not compelled to 
choose between conflicting obligations. Third, the 
considerations applicable to a contempt case, which 
involves loss of personal liberty by imprisonment for 
flouting of judicial authority, are different from those 
governing proceedings to collect statutory penalties 
from a corporation which fails to comply with its 
duty to file special reports with the Federal Trade 
Commission.’’ 


Appellee’s further argument (Br., pp. 89-90) that 
Appellant waived the Patterson-Bowman doctrine by sup- 
plying documents as to which the Authority had no objection 
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"is equally invalid. The Department of Justice lawyer 
subpoenaed in the Bowman case specifically offered to 
furnish all documents other than those from confidential 
sources (341 U. S. at 218). And in the St. Regis case the 
defendant furnished numerous items of the information 
demanded, but the Supreme Court made no suggestion that 
this was relevant to the question whether the Bowman case 
applied. 

It is difficult to believe that Appellee’s contention is 
seriously advanced. If anything would have ‘‘stultifying 
consequences’? for the investigative function of Congress 
(Br., p. 90), it would be Appellee’s suggestion that a 
witness must refuse to provide Congress with documents 
as to which he has no objection to avoid waiver of the “right 
to treat the subpena as indivisibly defective”’ (Br., p. 89).** 
This would impede investigations regardless of the validity 
of the witness’ objection to the rest of the subpoena. 

Appellee’s argument (Br., p. 90) as to the supposed hor- 
rors flowing from the application of the Patterson-Bowman 
doctrine is mistaken. The consequences which seem to 
Appellee so undesirable flow only from the impropriety of 
the subpoena; the doctrine is inapplicable to a valid sub- 
poena. What Appellee is really complaining of is not that 
the doctrine impedes investigations but that it requires care 
and in the absence of care impedes convictions.*** Such 
considerations weigh little as against the basic injustice, 


* Prior to the issuance of the subpoena the Authority had volun- 
tarily furnished the documents later produced in response to the 
subpoena (JA 142-46). Thus, there never was any issue between 
the Subcommittee and the Authority as to those documents. 


** Suppose that Appellant had failed to produce a ‘‘severable’’ 
category of documents as to which the Authority had no objection. 
Appellee would then have argued that this constituted a contempt 
under the McPhaul case even if every objection to the rest of the 
subpoena were sustained. 


*e* Indeed, Appellee refers to the Bowman doctrine as ‘harsh’? 
(Br., p. 89) although it merely protects a witness if he is partly in 
the right, though not completely so, in his objections to an invalid 
subpoena. 


46 


which the doctrine recognizes, of convicting a witness of 
criminal contempt on the basis of a defective subpoena, 

Appellee argues that the Patterson-Bowman doctrine 
creates a ‘“‘logically insupportable difference’’ between the 
duty of a witness to testify and his duty to supply docn- 
mentary evidence. The duty is the same; a valid question 
must be answered, and a valid subpoena must be honored. 
If Appellee is suggesting that failure to comply with a 
subpoena demanding many documents should not be treated 
as a single offense since refusal to answer any question 
is a separate offense, the short answer is that the dis- 
tinction is made by the contempt statute, which deals sep- 
arately with refusal to ‘‘answer any question”’. Of course 
2s to each particular offense under the testimonial part 
of the contempt statute, the part-bad all-bad rule applies; 
each question must be all good or the witness may not be 
held in contempt for refusal to answer. As the court said 
in United States v. Kamin, 135 F. Supp. 382, 385 (D. 
Mass. 1955) : 


“Tt is a familiar principle that if there are two parts 
to one question, both must be pertinent.”’ 


Finally, Appellee’s assertion that Appellant is an 
attorney® and had eminent legal advice has no relevance to 
the appositeness of the Patterson-Bowman doctrine or to 
any other point. As pointed out above, the Bowman case 
itself involved a Department of Justice lawyer. 


Conclusion. 


The leading commentators have made two things abund- 
antly clear: (1) the enormous usefulness of compacts 
between the states for solving common state problems, and 
(2) the serious threat to the entire compact approach posed 
by harassment and improper demands for control by con- 


*The fact is Appellant is not practicing law and has not 
practiced law for many years (JA 9). 
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| gressional committees.* Frankfurter and Landis, com- 
| menting specifically on the problems of common waters of 
' adjoining states, have the following to say: 


“We find negotiated agreement between the affected 

States the key to such difficulties in pre-Constitution 

days; State compacts give the most successful answer 

e a problems of today.”’ (34 Yare L. J. at 
96-97 


' They conclude that many interstate situations are either 

“‘wholly outside the present ambit of Federal power’’ or 
' ¢twholly unsuited to Federal action’’ and that experience 
overwhelmingly demonstrates that problems of this kind 
call for an initiative which can only be secured ‘‘through 
a@ permanent, professional administrative agency’’ ) Jd. 

at 707-08) : 
Professor Leach describes the current threat to the 
whole compact mechanism as follows: 


‘“‘The danger is that if Congress continues to follow 
the path it has taken lately with regard to compacts, 
jt will take both itself and the executive branch along 
with it away from the cooperative spirit that has 
marked federal-compact relations over the last 
twenty years and may cause a slackening of inter- 
state efforts to solve common problems. If the 
harassment by congressional committees against exist- 


© Frankfurter & Landis, The Compact Clause of the Constitu- 
tion—A Study in Interstate Adjustments, 34 Yatx L. J. 685, 695- 
708 (1925); Leach, The Federal Government and Interstate Com- 
pacts, 29 Forpaam L, Rev. 421, 441, 445 (1961). In discussing the 
usefulness of compacts, these commentators characterize the Port 
of New York Authority as one whose history ‘‘furnishes a most 
hopeful story of effective treatment of interstate relations’’ (Frank- 
furter & Landis, supra at 697) and as one which ‘‘has in fact done a 
better job than most government agencies, federal or state, in making 
cooperation its working method’’ (Leach, supra at 439). 
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ing interstate agencies continues, and if improper 
demands for control are inserted in future congres- 
sional consent acts, then without question the prog- 
ress that the states have been making via the inter- 
state compact route will slow down.”’ (29 ForpHam 
L. Rev. at 445). 


The decision below should be reversed. 
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